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REAL ESTATE SETTLEMENT PROCEDURES ACT 

[RESPA] 



WEDNESDAY, SEPTEMBER 19, 1990 

U.S. Senate, 
Committee on Banking, Housing, and Urban Affairs, 

Subcommittee on Housing and Urban Affairs, 

Washington, DC. 
The subcommittee met at 9:10 a.m., in room SD-538 of the Dirk- 
sen Senate Office Building, Senator Alan Cranston presiding. 
Present: Senators Cranston, and D'Amato. 

OPENING STATEMENT OF SENATOR CRANSTON 

Senator Cranston. Our session will please come to order. 

I welcome all of you. We are having this round table hearing on 
the effectiveness of the Real Estate Settlement Procedures Act. 

I appreciate your willingness to accommodate a last-minute 
change in the meeting schedule which was made necessary by 
urgent Senate business relating to the gulf situation. 

The issue before us this morning is how to provide sufficient con- 
sumer protection against abuses in mortgage lending while permit- 
ting innovations in settlement services that will benefit home 
buyers. 

In 1974, Congress enacted the Real Estate Settlement Practices 
Act, or RESPA, to regulate certain lending practices for closing 
and settlement procedures and to protect consumers from unneces- 
sary costs and unfair practices when they buy a home. 

Congress did not intend to preclude legitimate developments in 
business practices. Intense debate has grown in recent months over 
the development of computerized loan origination systems called 
CLO's. 

Many believe that the CLO's are a technological breakthrough 
that will benefit consumers. 

Many others believe that they are a sophisticated form of the old 
kickback scheme which RESPA was designed to eliminate. 

The Department of Housing and Urban Development has clear 
responsibility to provide adequate public hearings and to clarify 
questions of possible RESPA violations. 

This is a very important issue. HUD must do a careful evalua- 
tion of the facts and make some tough decisions. 

Officials in the Reagan administration tended to believe that 
HUD should keep their hands off and let the market determine 
lender referral fee practices. 

(1) 



Digitized by 



Google 



I disagree, and history has shown that if Government does not 
provide responsible oversight, consumers too often become the vic- 
tims of deceptive referral pay schemes and other factors that drive 
up the cost of bu)dng a home. 

I believe that it is HUD's duty to enforce RESPA and to pre- 
scribe regulatory remedies where necessary. 

I suspect that HUD now has all the statutory authority it needs 
to resolve questions that have been raised regarding CLO's. 

It is possible of course that the concerns raised by CLOS ulti- 
mately will require legislation. 

That is one of the questions before the subcommittee this morn- 
ing. It is promising that Finance, after more than a 2-year wait, 
HUD has just announced a proposal for dealing with CLO's. As I 
understand it, HUD has come to believe that CLO's do not violate 
RESPA. 

HUD stated that "technology has reached the point where loan 
originations and information can be provided by the real estate 
brokers efficiently and economically" and that it is in the interest 
of the home buyers to use the service. 

HUD has concluded that CLO's will provide consumers with 
better information and greater choice when the realtors who use 
CLO's are required to display loans from competing lenders. 

HUD believes that consumers will be protected from collusion if 
a realtor is required, first, to tell home buyers that the realtor re- 
ceives fees for the CLO services; and, second, to inform home 
buyers about other lenders who are not part of the CLO's system 
and who may offer more reasonable terms. 

HUD has also expressed concern that the real estate settlement 
process is becoming increasingly complex and that new opportuni- 
ties for abuse have emerged. 

Those are the key issues before our witnesses this morning. One 
question is whether HUD's proposal would provide adequate pro- 
tection to ensure against potential abuses in the changing world of 
settlement services. 

The second question is whether a routine disclosure of the possi- 
bility of cheaper settlement services is sufficient information for 
consumers to make an informed decision. 

The third question is whether the HUD proposal provides effec- 
tive regulation of CLO's. 

Today we will hear from leading experts from among mortgage 
lenders, real estate brokers, and consumer groups. Each of our wit- 
nesses this morning is well qualified to discuss the merits of the 
HUD proposal and to provide suggestions for refinements. I look 
forward to this discussion. 

Before we begin, I want to comment on the format of today's 
hearing. 

This is a roundtable hearing. I find this approach produces a 
more informative discussion of ideas among witnesses and the sub- 
committee. 

The roundtable will be most useful if witnesses share differences 
of opinion as well as areas of agreement. Please feel free to enter 
the discussion at any time you want to elaborate upon or disagree 
with something that is said. 
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That way, we on the subcommittee can learn the most. Our time 
is short, and we have much ground to cover. So I ask each of you to 
be brief in your opening comments so that everyone will have a 
chance to participate. 

Without further delay, let us turn to the discussion. 

Who would like to start? 

STATEMENT OF FRANCIS A. KEATING, GENERAL COUNSEL, DE- 
PARTMENT OF HOUSING AND URBAN DEVELOPMENT, WASH- 
INGTON, DC 

Mr. ICeating. Mr. Chairman, perhaps it would be helpful on Sec- 
retary Kemp's behalf if I outlined briefly just what it is that HUD 
proposes so that 

Senator Cranston. May I suggest that we try, each of us, to say 
what we have to say in three minutes. 

Mr. ICeating. I think everybody agrees that what we did was 
sound, so I think it will probably only take a few minutes to dis- 
cuss it. [Laughter.] 

But we found, Mr. Chairman, that because of the pressures to in- 
vestigate alleged criminal violations of the statutes and because of 
the Graham Mortgage case and the 6th Circuit Court opinion that 
estopped us from doing that, we had to fix that. 

We had to address the need to revitalize criminal investigations 
and to permit them to go forward. 

We had to revitalize what the Congress expected us to do when it 
passed the RESPA amendments in the mid-1980's under the "con- 
trolled business arrangements," the controlled business relation- 
ships. 

We also had to examine whether or not the CLO system, as you 
indicated in your opening statement, Mr. Chairman, was consistent 
with the mandate of the Congress and consistent with Secretary 
Kemp's desires to increase competition and create the encourage- 
ment of technology and also protect consumers. 

Secretary Kemp concluded that that could be done, provided sys- 
tems like the Citicorp system were open to competition and provid- 
ed for a 2-year phase-in in this final rule which we are proposing, 
yesterday, to issue. 

We expect to have competition within those systems. We expect 
to limit the fee that a realtor can charge for that service. 

We expect to, as you indicated, provide for full disclosure so that 
the realtor in this particular circumstance would tell the borrower 
three things: (a) that this is not the only loan available — as a 
natter of fact, this may be higher than you could get on the out- 
side — and that I am being p£dd a fee to suggest to you that you uti- 
lize my services. 

We also expect to limit the payment from the borrower to the 
realtor, not from the mortgagee lender down. 

Also, the question of escrow accoimts has come up because that 
is something that seven State Attorneys General have contended is 
a sore point with consumers. 

This is a part of our responsibility under the statute to examine 
and we are, effective immediately, securing the services of a compe- 
tent outside analyst to examine the issue and determine whether 
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in fact what is being done in these settlement services and the 
lending industry is consistent with the mandate of the Congress. 

We intend to expand the office that we have overseeing the 
RESPA statute at HUD, and in fact we intend to be fully consist- 
ent with what the Congress expects and to be in the business of 
regulating the statute and enforcing the statute as, for the last 
number of years, we have not been doing. 

Senator Cranston. I hope to pose a few questions to the panel, 
and I appreciate that tight summary of the situation. 

To what extent does HUD's proposal address the problem of 
CLO's and potential RESPA violations? 

What are its strengths? 

What are its weaknesses? 

How effective will the HUD proposal be in ensuring disclosure of 
lenders and encouraging access to lenders who did not subscribe to 
Computerized Loan Origination Systems? 

And how much of a difference would it make if borrowers paid 
realtors for the service rather than to borrowers directly? 

STATEMENT OF LEONARD DRUGER, VICE CHAIRMAN, CITICORP 
MORTGAGE INC., ST. LOUIS, MO 

Mr. Druger. Yes, Mr. Chairman. Leonard Druger from Citicorp. 

We have for the last 10 years been offering a mortgage power 
program. We have made loans to 450,000 consumers to taking $50 
million over that time frame. 

In every one of those cases, we have positioned the consumer to 
be in control of the transaction. That is, there is full disclosure if 
there is a fee being charged for the service, and they hold the 
checkbook and we disclose promptly whether or not there is any 
payment by the knowlec^able consumer. 

We have had literally no consumer complaints and have had 
very high satisfaction with that approach. 

So to the question of whether the consumer is protected by the 
proposed regulation, to the extent that the consumer holds the 
checkbook and is still in control of the transaction and is covered 
and enlightened by full disclosure up front, our experience is in 
fact that the consumer is not only protected but very satisfied with 
the result of the transaction, and is positioned much better to 
make a decision on what kind of financing is appropriate for him. 

We essentially have had no problems on complaints with our pro- 
gram. 

STATEMENT OF STANLEY M. GORDON, COUNSEL, PRUDENTIAL 
REAL ESTATE AFFILIATES, NEWPORT BEACH, CA 

Mr. GrORDON. Mr. Chairman, Stanley M. Gordon representing the 
Prudential Real Estate Affiliates. Under the Prudential system, 
there is no charge to the borrower, although there is "services ren- 
dered" compensation from the system provider, which is Pruden- 
tial, to the re€d estate broker company operating the system. 

I believe that the HUD proposal should encompass— and we have 
no objection to — disclosure if the real estate broker is still receiving 
some compensation but the borrower is not paying anything, and 
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that disclosure is currently being made in the operation of the 
system. 

STATEMENT OF DONALD HENIG, PRESIDENT, NATIONAL 
ASSOCIATION OF MORTGAGE BROKERS, PHOENIX, AZ 

Mr. Henig. Mr. Chairman, I think we are missing the point. I 
don't think the problem is technology. 

I don't think anybody at this table will disagree that technology 
is good in the industry whether real estate brokers are paid for ob- 
taining mortgages for their clients or not. The industry will contin- 
ue to grow toward technology. 

I am a mortgage broker. My firm is completely computerized. 
The point is that there is a serious conflict of interest, and I think 
we have to take time out and not ignore this conflict. 

The conflict is so severe that consumers are being hurt consist- 
ently. 

The best point, and Mr. Druger brought up that in his firm there 
had been very few complaints — well, I have made this offer to the 
House, and I will make the offer to you, to take you or any 
member of your committee to the Queens, New York, market 
where Citibank founded their Mortgage Power Program. They con- 
trol well over 20 percent of the market. 

Citibank in that market has one of the highest rates and points 
in the market. I fail to see the benefit of high rates under any cir- 
cumstance. 

I have heard them sa}' that a 15-minute commitment is a tre- 
mendous service. I think any lender that you would want to go to 
and ask them if we show them an application of a client, a credit 
report, and tell them that it is all true, would they issue a commit- 
ment under these circumstances, they would all say, yes, we would. 

Citibank puts the word "commitment" on top and makes it sub- 
ject to verification of every piece of information that is on this doc- 
ument, including the appraisal, including income verification, asset 
verification, the whole ball of wax. 

I fail to see a "service.'' If anything, I think that when a real 
estate broker receives a fee for doing both ends of the transaction, 
there is a disservice to the consumer. 

We can prove it very easily by showing this committee the 
Queens market where consumers consistently pay a higher price 
for this service. 

STATEMENT OF MICHELLE MEIER, COUNSEL FOR GOVERNMENT 
AFFAIRS, CONSUMERS UNION, WASHINGTON, DC 

Ms. Meier. Mr. Chairman, I am Michelle Meier with Consumers 
Union. 

In many respects I agree with the last speaker. Consumers 
Union is very concerned with this development from the stand- 
point of the potential it holds for brokers steering consumers to 
mortgage products because of the financial interest they have in 
obtaining a fee either from a consumer or from the lender-operator 
of the Computerized Loan Origination System. 

Because of my lateness today, I did not get to hear the HUD 
person who apparently went through HUD's proposal, although I 
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was informed somewhat of what the proposal is, to open up sys- 
tems so that Citicorp's system would have to allow other lenders to 
get onto the system and there would be some regulation of fees in 
terms of what the fees could be. 

Certainly I think that would be a step in the right direction, but 
it still presents concerns for us, for consumers. 

I do not know if the HUD proposal is to allow universal access to 
these systems, or greater-than-one-lender access — Universal access? 
[nod of agreement from Mr. Keating.] OK. 

In that case, our concern would be that a lot of lenders in the 
market have the ear of the consumer through the real estate 
broker, and oftentimes that is how they get the ear of the con- 
sumer is through referrals from the real estate broker, and they 
would in essence be forced to join the system. 

In some cases that would not be economically efficient, for exam- 
ple, a local lender who unless it joins the system and pays the fees 
that it is not now having to pay would not get the business that it 
is now getting through the referrals from the real estate broker. 

That would be our concern, not that we would dismiss the HUD 
proposal out of hand, but we still think that it raises some problems 
for the consumer. The bottom line problem there is added costs. 

STATEMENT OF STEPHEN ASHLEY, PRESIDENT AND CEO, SIBLEY 
MORTGAGE CORP., ROCHESTER, NY 

Mr. Ashley. Mr. Chairman, Steve Ashley representing the mort- 
gage banking industry. 

This morning I would like to build on one of Mr. Henig's com- 
ments. That is, that technology is not the issue that we are debat- 
ing today. Technology is a natural development. 

Our concern from the mortgage banking industry point of view is 
that technology should not be used as an excuse to drive up costs 
or to increase profitability, and it should not be used to create bar- 
riers of entry to lenders that may wish to participate but are 
locked out. 

Our concern with the HUD draft, a statement that was issued 
yesterday, is that work be done to maintain open access that would 
prohibit lender lock-out and would assure multilenders access on a 
CLO. 

We are very concerned with fee structures where fees are paid 
for work that then has to be duplicated by the lender, and we are 
concerned that fees in themselves simply work to the disadvantage 
of the consumer and that there can be opportunities for further 
abuse of loans being steered, if indeed lender fee programs are per- 
mitted. 

Mr. Druger. Mr. Chairman, I think it might be helpful to talk a 
little bit about our experience with consumers using the Mortgage 
Power Program and what the program is, because we like the pio- 
neers of days of old have received all the arrows. We do not want 
our covered wagon to be taken away as we build a new way of 
doing mortgage lending to consumers in this country. 

We started this program 10 years ago when the lending industry 
abandoned the consumer. We were the only lender in New York, as 
you will remember. 
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Mr. Henig. We appreciate that fact. 

Mr. Druger. And we have made sincere efforts over the years to 
develop a better way to make mortgage loans, and actually to pro- 
vide them at lower cost to the consumer with new technology, more 
information, multiple lenders. 

We do not believe in single-lender activity. We in fact encourage 
our members to have more than one source, and in fact they do. 
We get less than 20 percent of our volume from any single lender. 

They have two, three, five sources, and we in fact encourage 
that. The fact is that the Mortgage Power Program is designed not 
to cause payment of referral fees — and in fact discourages adverse 
steering. 

If there is any potential adverse steering, when the realtor repre- 
sents the seller, it is negated to the extent that they have an obli- 
gation now to the buyer, because he is pa3dng the fee. It is not the 
lender that is paying the fee, we do not believe in referral fees by 
the lenders. 

We are absolutely opposed to it. 

But to the extent that a consumer pays a fixed fee to a realtor 
for a service that they want, there is no disadvantage. 

There is no motivation to that realtor to offer anything but the 
best service. They are not advantaged by referring them to Citi- 
corp, Prudential, or any other service. 

In fact, the fee paid by the buyer urates, if anything, the tend- 
ency, if there is one, to represent simply the sellers' interests. Sixty 
percent of consumers reach out to realtors and ask for advice as to 
where to get a mortgage, with or without the payment of a fee. 
Where shall I go? 

Typically, a realtor will say, here are one, or two, or three 
sources. 

They will do very little work, because they do not receive any 
compensation to cover the costs, and that consumer will go to one 
of those three lenders. Now they are providing a fiill range of serv- 
ice. 

They are providing application help. They are providing packag- 
ing of the mortgage. Tbey are counseling the consumer and giving 
him a complete analysis of the different alternatives which are not 
just Citicorp. 

Mr. Henig. I do not want to interrupt you, but that is their job. 
They are being compensated for this. They are getting 6 percent or 
7 percent from the sdler, and that is their job. 

It has been found in tlie New York State case just recently this 
year— I think it was the New York State Department of Staie v. 
Home Markei Senrices^ where the Department of State found 
against the real estate hrcker who was abo doing the mortgage 
and found that the real estate broker was operating in the wrong 
because tfaey tried to get the best rates and points for the buyer, 
and if tfaey were doing that they were ignoring their fiduciary re- 
sponsibility to the sdler. 

The sitoation is that they are being paid for that. 

Their job is to 0et a mortgage tor the buyer, bat wA the best 
mortgage for die buyer, the best mortgage for the seller. 
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Mr. Druger. They are being paid for the realty transaction. 
They are not receiving 6 percent, as you know. That is split many 
ways. But that is not the issue. 

They are being paid by the seller to help consummate the real 
estate transaction, which obviously includes the help required to 
find a lender. But they do not have to hire a financial service rep- 
resentative to counsel the consumer where it will do the consumer 
the most good, which is when they buy the house at the point of 
sale. 

They do not have to go through the process of showing that con- 
sumer 50 or 60 different loan alternatives and try to figure out 
which one is best for that buyer. 

They do not have to issue disclosures to show them exactly what 
their closing costs will be if they buy this house with this mort- 
gage. 

STATEMENT OF NORMAN D. FLYNN, PRESIDENT, NATIONAL 
ASSOCIATION OF REALTORS, WASHINGTON, DC 

Mr. Flynn. Representing the brokers' interests here, let me 
jump in here. 

My name is Norm Flynn, president of the National Association 
of Realtors. 

On behalf of the realtor community, let me suggest to you that 
once a contract is perfected — that is to say, that you have negotiat- 
ed the price and the buyer and seller have agreed — there are con- 
tingencies to be removed, and it is in the* best interest of the sellers 
to get that as quickly as possible. 

Therefore, in representing the buyer it is not a conflict legally or 
practically in that transaction. In fact, in assisting them to get the 
best mortgage the quickest they can and removing that contingen- 
cy most practically, it is in the interests of both parties in that 
transaction and no conflict really exists. 

Mr. Henig. The conflict is that by getting the mortgage for them 
as fast as possible, as you are saying, for the seller, now the buyer 
has to pay a higher rate. 

This is done all over this country, but primarily in Queens where 
this program started. 

Then, there is a serious conflict. People are paying too much for 
their mortgages. 

Ms. Meier. Before you take the mike away. Norm — [Laughter.] 

I think even how you laid out that scenario you have drawn a 
conflict. It may be true that both the buyer and seller want a loan 
commitment as soon as possible and a loan approval, but the 
buyer, unlike the seller, also wants the best terms possible. 

So the realtor in representing the seller is going to ignore the 
term issue, whereas it would be in the buyer's best interest to get 
both speed and good terms. 

Mr. Flynn. I do not know of a single seller that wants the buyer 
to pay the highest possible rate. 

Ms. Meier. Of course not, but basically the seller is indifferent. 

Mr. Flynn. Indifference does not mean a conflict. If one is indif- 
ferent, then the other one cares for it and they both would really 
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like to see the best possible terms because it does not disadvantage 
them. It is not a conflict. 

Ms. Meier. It is a conflict if getting the quickest commitment 
possible forecloses getting the best terms possible. 

Mr. Ashley. Mr. Chairman, also on this conflict question, if 
indeed a realtor is receiving a fee from whatever source, that en- 
hances the conflict. 

The realtor then has an interest, a financial interest, in which 
lender that loan goes to. That is point one. 

Point two is that if the consumer is being forced to pay for work 
that then must be done over again, we have increased the cost to 
that consumer and that is not in the best interest of bringing 
sound housing at affordable prices to the home buyer. 

Mr. Gordon. The lender picks up the ball when it is at the un- 
derwriting stage. TTie real estate broker is now performing a mort- 
gage brokerage function. 

& that is not valid, let's stop paying the mortgage brokers. If 
they are performing a function up to the point of application, OK? 

Tliey are doing more than that. 

They are working with the consumer, reviewing products, and 
they are getting the consumer involved in the transactions and 
learning about what mortgage they are going to select, which 
works a lot better than the current referral arrangement that 
exists today. 

Second, the loan pricing and the cost to the consumer is the 
same. Under the Prudential financial system, the loan price is the 
same whether the consumer goes to this sjrstem or outside. 

Under the borrower pay system, it is the same price as under the 
mortgage brokerage arrangement, and the consumer is not harmed 
at all. lliey are now being involved in the transaction. 

If there is any conflict out there, let it be resolved at the state- 
wide level, because every State has its own view on that, and 
frankly I do not see any States prohibiting real estate brokers from 
being in this activity. 

STATEMENT OF DON MAIOLATESI, EXECUTIVE VICE PRESIDENT, 
D & N MORTGAGE CO., TROY, MI 

Mr. Maiolatesi. RESPA in 1974, as you pointed out, one of its 
main reasons for coming on board was to make sure settlement 
costs and the use of kickbacks and entitlements through the lend- 
ing industry was put to an end. 

I was in the business then, and I saw it, and it was ridiculous. 
But in 1974, it ended just as fast. 

On March 31, it came and ended on March 31, until cracks start- 
ed opening it up. 

The cracks were the Graham decision, and an informal HUD 
opinion letter. 

As soon as we had cracks in the system, we started working our 
way back into how much can I make on this deal. That is what has 
happened here. 

Mr. Druqbr. Mr. Chairman, I think there is a tendency to cloud 
the real issue here. 
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I do not think there is anybody around this table that would en- 
dorse the pa3mient by a lender of a referral fee. 

We certainly do not, and I do not believe the Realtors Associa- 
tion does, and I know the Mortgage Bankers do not, of whom we 
were the largest member. [Laughter.] 

Until we just resigned, frankly, because of the way this issue is 
being addressed by the association. 

I can tell you, maybe to clear the record up and to create, if 
nothing else, more credibility, that most of our business comes 
from the Mortgage Brokers Association. 

Mortgage brokers produce most of our volume. We are at risk in 
taking the position supporting the Realtors Association because 
most of our membership sits across the table from us. 

Mr. Henig. I have seen the surveys. I have spoken to you 

Mr. Druger. If I may, let me just address the three points that I 
would like to make, and then I will turn it over to you. 

STATEMENT OF PEGGY MILLER, LEGISLATIVE REPRESENTA- 
TIVE, CONSUMER FEDERATION OF AMERICA, WASHINGTON, DC 

Ms. Miller. I would like to make some points, too, to broaden 
the debate. 

I do not think we have on the table all the points that are relat- 
ed to the concern at hand. 

Right now we are having an argument between the realtors and 
the mortgage brokers and those who will all benefit from the finan- 
cial exchange taking place. 

Sure, there is an understandable incentive in terms of moving 
this product into the broker's office. 

There is no question that that is the perfect place to have the 
connection take place. 

One of the concerns there in moving into the broker's office is 
you are utilizing the very point of sale where the consimier, the 
buyer, will have the strongest incentive to close the deal right on 
that day even if it is not in their best interest, point one, which has 
to be a serious concern. 

What I am laying on the table is a direct and strong concern 
over the relationship of moving this facility into the broker's office, 
pure and simple, whether we want to cross that line and allow the 
real estate office to become the mortgagee — because that is precise- 
ly what is occurring. 

The benefit of that to the consumer is questionable. They do get 
immediate lock-ins. 

That is a benefit. What they lose is a point of decision in that 
hesitation when they are forced to walk out of the office and have 
to think about possibly one of the most major abiding decisions in 
their lives that can cost them points, that can cost them buying 
into a mortgage lender which may not be in their best interest, and 
they may pay higher points. 

But that point of decision often works in their best interests. 

Point two, no one is talking about the appraisers connected to 
these mortgage lenders. 

We are extremely concerned about systems being developed 
where that buyer walks in, locks in, and has had no chance to 
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assess the appraiser situation. That on a local level can be a really 
strong problem. 

Point three, we are talking about information. If we are talking 
about information, let us really talk about the technological era. 

Let us talk about what consumers need in terms of information, 
not just what from a profit standpoint the companies here would 
like to provide the consiuner. 

From our standpoint, if you want to argue information, then let 
us put all the facts on the table. 

Let us have systems that, if that requires the Government get- 
ting involved from the standpoint of having the consumers have 
access whether to the broker's office or in a mortgage lender office, 
or in some other Government office, but access to all the interest 
rates available. 

We have here Citicorp. We have here Prudential. We have a 
number of other institutions wanting to develop S3rstems. 

When you ask them, will that information provide all the inter- 
ests rates available and all the information the consumer needs to 
make the best decision at hand, then they might be talking, but 
that is not what is on the table. 

So if you want to talk information, let's talk information. Then I 
will talk information. If we are not talking information, we are 
talking pure profit. 

If you are going to do that, I would not recommend that that be 
done in the real estate broker's office, because then you are con- 
necting the consumer to making a decision with a lot of pressure 
that is being put on them by people that have not the buyer or the 
seller really at interest. They have themselves at their interest. 

Of course they want to sell. They want to close, and they want to 
make money. 

So those are, in my opinion, all the subjects at hand. 

The final point is that in our opinion we are very concerned be- 
cause this wUl also have a distinct and strong impact in terms of 
financial concentration. We have to be serious about that concen- 
tration. 

We are getting concerned about that concentration. The result of 
that is, many more banks will close because they will lose one 
other edge. 

If we want that to happen, let us at least have our eyes open 
that that is what is going to happen. Then the consumer will lose 
all the other services they get out of those banks which do not have 
to do with mortgages. That is the other final concern we have. 

So this is a very serious stand. We do not like the decision that 
has come about. 

It was a tiny step to improve a disastrous situation which we 
think should be stopped. 

Mr. Henig. One of the things she just mentioned that we cannot 
get over, and I do not think anybody will deny that real estate bro- 
kers have the ability to steer a client to any lender that they want. 
They have that ability. 

We are not here saying that they all are bad real estate brokers 
and they all would do this. We are sa3ring they have the ability. 
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The incentive for them to do this is, number one, doubling their 
income. On average, you said 6 percent that they have to split a 
number of times. 

You are right. Real estate brokers take a 6 percent commission 
and normally will have to split it with the other real estate broker, 
and now they are down to 3 percent. 

Then normally they split it with their sales person, and they are 
down to 1.5 percent. They are making more on 1.5 percent on a 
mortgage. All they are doing is doubling their income without in- 
creasing their expenses. 

One last thing just to touch on this, the other thing that has me 
concerned with this ability to steer is fraudulent loans. 

It has become a major problem. We have been hearing from FHA 
that fraudulent loans are a major problem. 

I spoke with Freddie Mac last week. Fraudulent loans are a 
major problem. 

I asked them the question: If real estate brokers were out of the 
loop, if real estate brokers were not originating loans with that in- 
centive for them to commit fraud, do you think the fraudulent 
loans would be as great as they are today? 

The answer that I was given in public was, no, we don't think 
that would be as great. 

Mr. Druger. Mr. Henig, in support of Ms. Miller's position, let 
me ask you a question because we are concerned about the con- 
sumer, too. 

That sounds strange, but the fact is — let me ask you the ques- 
tion: 

A realtor is motivated to close fast to satisfy the seller. Right? 
Therefore, there is a clear conflict. They are going to be motivated 
to get the fastest loan, not the best loan. 

Now the realtor now receives a fee from the consumer, not from 
the lender. Nobody supports lender-paid refund fees, none of us. 

The consumer holding the checkbook says, I want service and 
you tell me what the best source is. You counsel me. You help me 
put this package together. 

The consumer is paying the flat fee of $250, $300, whatever the 
fee is, it is a flat fee. 

Why are they motivated to go to one lender over another lender? 
Are they not less motivated to go to the fastest lender because they 
now have an obligation to the buyer as well as the seller? 

Mr. Henig. So if they are taking a fee, their motivation stays the 
same, to go to the fastest lender possible. 

Mr. Druger. Why? 

Mr. Henig. To close the transaction for the seller. They go to the 
fastest lender possible, even if it means higher rates. 

Mr. Druger. Time out. They are already motivated to go to the 
fastest lender. Now they are being obligated, contractually obligat- 
ed, to provide a service to the consimier. 

Mr. Henig. Now they are receiving a fee. 

Mr. Druger. But they have a fiduciary obligation to the con- 
sumer to find the best possible loan. Are they not less motivated to 
go to the fastest lender. 

Mr. Henig. They do not have the fiduciary to the consumer. 



Digitized by 



Google 



13 

Mr. Druger. They are getting paid to represent the consumer. 
The consumer will not pay them unless they get the best mortgage. 

Mr. Flynn. If these abuses you are talking about are so wide- 
spread, if you believe the testimony, and I do, the testimony that 
HUD gave yesterday, less than 1 percent of all the mortgages are 
ever processed through CLO's. So if 99 percent are somewhere else, 
those abuses are in your own camp. Let s start there. 

Even mortgage referral systems in our own real estate communi- 
ty is a very small percentage that do their own originations in 
their office. 

The fact of the matter is, what you would like to do is fence 
them out and box them out. So it is your opportunity to do it. 

I really like HUD's material. Let me make a broad statement 
about the HUD program, first. 

On balance, I would like to compliment HUD for, after 2 years of 
waiting to bring forward this information, that they are now 
taking an affirmative step to clarify and give some new opportimi- 
ties in the marketplace for it to progress in the 1990's into the year 
2000 and beyond, to open the door and allow consumers access to 
information as quickly and as conveniently and as efficiently as 
they possibly can. 

I think that is the real bottom line for what the technology does. 

Senator Cranston. We should try to zero in now on the HUD 
proposal. We have had a very lively and a very sharp discussion of 
the fundamental issues involved here. 

What we face are the HUD proposals in regard to this. Could we 
now focus a little bit on that? 

How can they be improved? 

What more could HUD do to ensure that abuses do not emerge? 

Mr. Flynn. Let me focus on that. When I started my comments, 
I wanted to bring it back to that because I know we started with 
that, and that issue was focused on what the regulations would be 
and what additional legislative adjustments would be required 
above and beyond this. 

On balance again we as realtors agree with HUD's proposal. In 
Mr. Heating's presentation yesterday, we found two minor, or not 
so minor, but two exceptions that we have today. 

We do take some exception to the fact that they are looking to 
cap mortgages, or to cap the fees that might be paid. 

We believe that the marketplace itself would cap it, because 
whatever cap you put on them will not be a minimum or a maxi- 
mum rather, it will be a minimum. 

So anybody that is on a system will automatically have to pay it. 

If it were left to the free-market open system, perhaps that fee 
would be less, and perhaps it would be even more de minimis than 
the one that is there. 

Given the fact that Mr. Kemp is a pro-free enterprise person, we 
were a little surprised that this was not what we consider a free 
enterprise but a price control mechanism there. 

Last, does the proposal go far enough? If you cap us, why do you 
not cap the mortgage brokers and bankers at the same time for the 
same services to lenders. 

If you are willing to do that, perhaps that would be a program 
that we would be willing to agree with. 
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The last comment I guess is the multiple-lender options. We in 
fact as realtors favor multiple lender options, as Mr. Druger has 
suggested. 

However, to mandate any specific number and how many that is 
perhaps would be inappropriate. 

The marketplace itself will allow it to happen. There will be in- 
formal networking like the ATM's which started out at each bank 
with the automatic teller systems having their own, and now you 
are seeing regional and national networks of ATMs where multiple 
access was given many, many consumers. 

They have the convenience and opportunity to get to that source 
of information quickly and conveniently. So on balance we favor it, 
with a couple of minor adjustments. 

Senator Cranston. Any other comments on the HUD proposal? 

Mr. Ashley. Mr. Chairman, I would like to pick up on what Mr. 
Fljoin has commented on. We feel that the HUD proposal of yester- 
day does move this discussion in the right direction. 

However, I would like to address your question very specifically. 
There are some areas that we think HUD could act, and act posi- 
tively on to improve it. 

Specifically, one, the fees as we understand it that have been in- 
dicated in the discussion we think are too high. 

We think that something in the $100 to $150 range, as discussed, 
would be perhaps more appropriate. 

Secondly, we think that a distinction has to be made between 
fees paid for simply electronic rate sheets and prequalifying versus 
honest to goodness processing — that being work that would not 
have to be duplicated, as I commented earlier. 

Third, we think that the 2-year phase-in period is too long. There 
is no reason why it could not be limited to 6 months. 

This is not something that we need to give 2 more years of the 
kinds of situations in the marketplace that Mr. Henig has referred 
to to continue. 

And last, we would suggest that private opinion letters be re- 
scinded. 

We do feel that the discussion is moving in the right direction, 
but we feel that more concern has to be paid to these matters and 
to the open access that has been commented on. 

STATEMENT OF JIM MERRION, SENIOR VICE PRESIDENT, 
COLDWELL BANKER RESIDENTIAL GROUP, MISSION VIEJO, CA 

Mr. Merrion. Mr. Chairman, I am Jim Merrion with Coldwell 
Banker-Sears. We are a fully diversified company in the industry 
for which the designation "controlled business'' fits. We offer title 
escrow services, homeowners insurance, home warranties, mort- 
gages and other real estate services. 

We offer real estate brokerage services through 40,000 salesper- 
sons nationwide, many of which are members of the National Asso- 
ciation of Realtors. We support NAR's position on the RESPA 
issue. Through Sears Mortgage Corporation are also members of 
the Mortgage Bankers Association. 
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I am afraid that we have perhaps gotten off-track, as we were 
listening to what we would view as an anticompetitive measure 
that the MBA has introduced. 

ISut in response to your question about HUD's proposal, we be- 
lieve that pa3mients should flow between the parent and the wholly 
owned suteidiaries, or two wholly owned subsidiaries should qual- 
ify as a ''controlled business" exception under RESPA. 

We also believe that real estate brokers should be compensated 
by a buyer or a lender for fair value of the mortgage services per- 
formed. 

The issue at hand is alternative distribution methods in the real 
estate industry. There are services which are, instead of being pro- 
vided by a mortgage lender, being provided by a real estate broker. 

TTirough our own mortgage company we found it was more costly 
to distribute mortgage services through a mortgage broker than it 
does if we use a real estate broker. 

We also believe that RESPA should be interpreted so as to allow 
packaging of real estate services with genuine consumer discounts. 
And of course we support full disclosure and no required use. 

In addition, I woudd like to mention that we are talking about a 
very copmpetitive markeplace with 7500 to 10,000 lenders. The 
largest mortgage lender only gets slightly over 3 percent of all 
mortgage business nationwide. In addition to that, there is a varie- 
ty of products. 

This also happens at a time when you see that the nation's larg- 
est real estate brokerage company. Century 21, owned by Metropol- 
itan Life, has just dropped out of the mortgage business. 

They quit the business altogether. I think we may be getting 
wrapped around the axle in looking at the scope of the issue, and I 
think we need to keep it in perspective. 

We do believe we can offer consumers fair discounts by the bun- 
dling of services. We believe HUD has taken some positive steps, as 
we read the testimony that Mr. Keating furnished yesterday, and 
we compliment HUD for addressing the issues. 

Senator D'Amato. Mr. Chairman, I have a question. 

When you mentioned Century 21, you said it dropped out of the 
business. Are you talking about referrals of mortgages? 

Mr. Merrion. We are talking about the mortgage business. I no- 
ticed in one of the realtor publications. Realtor News, that over the 
next 9 months they will be phasing out of the retail mortgage lend- 
ing business. 

This action demonstrates that it is a very competitive industry. 

Senator D'Amato. Let me ask, to just get everybody a little more 
angry at me — and I have a pretty good batting average here — con- 
sumer people are never quite happy with my position, the realty 
people are angry with my position, the mortgage bankers are 
angry — so I am batting 100. Aiid with Keating & Compcuiy, we will 
maybe go from day to day. 

Maybe it is old-fashioned, but why should a real estate broker get 
his commission from the sale of the house and get $200 for refer- 
ring somebody to some mortgage compcuiy? 

Mr. Flynn. He shouldn't. He should get it if they provide serv- 
ices. 
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Senator D'Amato. What is the service, really? Let us not play 
this game on technical grounds. Let us get right down to it. 

Mr. Flynn. We contend 

Senator D'Amato. Forget Citicorp. I do not care about whether it 

Citicorp or anybody else. 

i just want to raise the thing. Someone comes to me to sell my 
iiouse. Yes, I get my commission. It is a competitive business. It is 
tough today. 

I recognize that. But why should I get paid anything for sa3ring 
to Pasquale who comes in, in this little community, he just wants 
to get out of the city, he finds this little hamlet, whether it is in 
northern Virginia or whether it is in Long Island or any other 
place, and he comes to this broker and they take him around and 
jhow him a house. Terrific. The broker is happy. 

Now obviously it is in his interest to help get Pasquale a mort- 
gage. He does not know the first place to go. He does not know 
vhat to do. Why should they get paid for that? 

Mr. Flynn. 'ftiey should not. 

Senator D'Amato. Who thinks they should? 

Mr. Flynn. And they do not. 

Senator D'Amato. What is this provision about $200? 

Mr. Flynn. Let me just take a side step here, if I can. Senator, 
ind explain the difference. 

On services rendered, the mortgage bankers, called "loan origina- 
x>rs," and the banks and S&L's call them loan officers, they are 
:he people who, when Pasquale goes to X, Y, and Z, he sits down 
mth and they provide him with information. 

They ask the questions, do the profile, prequalify the person, get 
all the verifiable information and put it in a package. 

Then it is passed to an underwriter. It is then verified. It is what 
he calls "duplicative service" and what I am calling "substitute 
service." 

If the broker substitutes for the loan originator or the loan offi- 
c^er, then the lender does not have to pay those plavers. 

If he does not pay those players, there should be a fee for that 
extra work and effort that they put into prequalifying and prepack- 

:ing that application and following through untU the loan is com- 
plete. 

That is what the services are that are actually being paid for. It 
Ls a substitute for that which is already on the market. 

If someone is going to go and do that additional work, I am going 
to say, Pasquale, why do you not go to X, Y, and Z, and if you 
make your way in there and it works for you, then that is fine. 
And Pasquale cannot figure it out, and he is intimidated by loan 
originators and the process itself, and he falls out of the game. 
Then it is not in his or her best interests. 

Ms. Miller. I have a comment on that from the consumers' 
standpoint. The brokers already do that. 

I mean, when I have gone to buy a house — and everyone else I 
have talked to— it is in their best interest. They do not want to 
waste time with somebody who cannot qualify for a loan, period. 

So about the first thing they do, in their interest, is to check out 
your situation. Then, if they arrive at the conclusion that you can 
purchase a loan, then they go ahead. 
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Then at that point, it is also in their best interests — being paid 
by their commissions, so they are getting reimbursed for all this, 
and it helps them sell a home — if they then go and give the infor- 
mation as to mortgagees, et cetera. 

Now they tend to usually give you information for those they 
know will either close the loan the fastest — you know, who they 
have got relationships with — and they try to steer you in that di- 
rection. 

From the standpoint of information, there is some benefit to this 
information. Our concern about information being in the broker's 
office that it is not total information; that if you are going to go 
and take the position, which we do not feel you should, that it is 
already in there, and so now how do you restrict all the way back 
to not having this in a broker's office at all — but if you are in the 
broker's office, then what would really benefit the consumer, since 
that is what we are talking about here, is all the information. 

So one of the things that I would to have considered here is that 
if you are going to have this in a broker's office at all, have it be 
that they have to provide all information, the information systems, 
to have them provided when that consumer is sitting there in that 
broker's office, not just by who they get to charge a fee for because 
they have tied in with a couple of the big guys that can handle set- 
ting up the systems. 

So that with the systems, if you are going to take this step, take 
it all the way and require that the information is total. Have the 
guys with the low interest rates on that list, too. 

Mr. Flynn. Let me ask a question, Ms. Miller. Would you ask 
them to extend that, then, to the banks, the S&L's, the mortgage 
bankers, and mortgage brokers that they do the same thing? 

Ms. Miller. As I was pointing out in my position, when you are 
in a broker's office, a broker has a different responsibility. 

I would not have them in there at all. A lender is a lender, and 
the consumer walking into a lender's office recognizes that that 
lender is there to close a loan. 

When you walk into a broker's office, you think you are going in 
to buy a house and you do not think you are going in because you 
are buying a house plus that person has got a connection to a given 
lender and they are going to close and maybe become the mortga- 
gee also. 

Mr. Maiolatesi. May I please respond to that. Senator? 

Mr. Fl)mn said earlier that he is just trjring to get remunerated 
for services performed, and he is against kickbacks. 

I do not only suggest to you, I tell you as a fact that there is 
what we commonly refer to in the industry as a "lender lockout." 
Real estate companies lock out lenders and give direct referral fees, 
not for work performed, referral fees, to their agents to send them 
to a specific lender or brokerage outfit that they get the money for 
with no services performed, none whatsoever. That is rampant 
throughout this country, absolutely. 

Ms. Meier. What does that go to? I would say that is another 
problem, and it doesn't change the fact that this is a problem. 

I do think that the nub of the distinction here between the real- 
tor qualifying and preparing the mortgage application with the 
consumer and giving fidl information on the other products avail- 
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able and, for example, the bank doing that is that again the real- 
tor, as Mr. Druger said earlier, is in the key position to advise the 
consumer. 

The consumer relies on the broker for some good, impartial 
advice. Sixty percent of consumers ask for the broker to play this 
role. 

So again the consumer is looking for impartial advice, not advice 
that is tainted by his representation of the seller or the fee that he 
is going to be able to recover. 

Now it is true that in some cases there could possibly be some 
substitution by the broker of services performed by the lender, not 
just duplication of services that are already performed, but the real 
question is whether or not we want those services to be performed by 
the^ broker. 

We want to discourage consumers from exclusively relying on 
the real estate broker for information and processing of mortgage 
loan applications because the consumer should not just rely on this 
person who has a fiduciary duty to the seller. 

Mr. Merrion. I think you are selling the consumer short, Mrs. 
Meier. If you look, every newspaper has columns full of mortgage 
rates available. There are 24-hour updated daily 800-number hot 
lines. 

Ms. Meier. You know, it actually makes me mad to hear that. 
There is so much misinformation about mortgage loans. It is so dif- 
ficult for consumers 

Senator D'Amato. May I ask a question? 

Mr. Druger, you wanted to say something? 

Mr. Druger. Yes. I wanted to respond to your first question. 
[Laughter.] 

Senator D'Amato. I will give you a twofer, all right? [Laughter.] 

There is the real estate broker who performs the service for Citi- 
corp. And Pasquale, this mythical guy, comes and gets referred 
over, and Citicorp gets $500 for doing all this work? 

Mr. Druger. May I describe what the work is, sir, to respond to 
your first question, and the second at the same time? 

Senator D'Amato. Is it a maximum of $500? 

Mr. Druger. No. There is no fee prescribed for the service. In 
fact 

Senator D'Amato. How much do you pay them? 

Mr. Druger. We do not pay anything. 

Senator D'Amato. You do not pay? 

Mr. Druger. We do not believe, and we do not support any kind 
of lender payment for a referral. 

Senator D'Amato. Any charge up to $500? 

Mr. Druger. We do not pay them. 

To respond to your first question, which I think was answered 
partially by Mr. Flynn but not completely, when Pasquale comes in 
to one of our offices in Island Park, or Ocean Side, or any place, 
and he wants to get a mortgage, he comes into the realtor's office, 
there is a computer terminal. 

Thirty percent of our members have computer technology, which 
is what this is really all about. Ultimately it is the future; it is not 
today, it is the future. 
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There is a computer terminal in that office. The realtor can 
either dial in to 1 of 50 lenders on Read3miate's system or Citicorp, 
so it is not restricted. 

When the realtor asks Pasquale sitting there, Pasquale says can 
I afford this house? Can we make the mortgage pa3mients? What is 
my best mortgage alternative? Then the realtor will dial in and 
produce a complete analysis using Fannie Mae or Citicorp's pro- 
gram, of what the alternatives are and screen for Pasquale's situa- 
tion. 

He is self-employed. He is a gardener. He does not have any 
easily verifiable income. He will select 10 lenders that effectively 
offer low-documentation programs. 

He will look for the lender that provides the fastest service and 
the best rate, and he will ask Pasquale what is important to him. 

Senator Cranston. I have to interrupt at this point. I want to 
strike from the record the references to Pasquale. 

Mr. Druger. I am sorry. 

Senator D'Amato. That is a mjrthical borrower. 

Mr. Druger. A mythical person. Why do we not just call him a 
consumer. [Laughter.] 

Senator Cranston. I would like to ask that we strike from the 
record references to Pasquale. 

Senator D'Amato. I join the Chairman. You are right, Mr. Chair- 
man. 

Mr. Druger. OK. 

Senator D'Amato. You are right, Mr. Chairman. 

Mr. Druger. The consumer will then be given a choice of lend- 
ers. 

The realtor would not only provide him with a complete disclo- 
sure of exactly what his monthly pa3mients will be with all of these 
alternatives, but exactly all the items of all closing costs. Now fiill 
knowledge and full information, and he can decide which lender, 
which product, exactly what his closing costs will be, and whether 
or not he can carry the mortgage. 

But on our system he will actually produce through the comput- 
er terminal a Citicorp commitment to the consimier. It is a real 
mortgage commitment, in 15 minutes or less. That is the future. 
That is the technology. 

Senator D'Amato. Now let me ask you something. If this is 
broker XYZ, does the Citicorp have any objection to him having 
the same kind of relationship with others? 

Mr. Druger. No. In fact, he does. We encourage 

Senator D'Amato. You are sa3dng you do not require an exclu- 
sive? 

Mr. Druger. We refuse to allow an exclusive. We do not have an 
exclusive. 

Senator D'Amato. Then yours is a service which you make avcdl- 
able. All right. 

In the present situation, Frank, is there a cap as to what that 
realtor can charge for this service? 

Mr. Keating. Senator, part of the Kemp proposal is a cap, and 
also full disclosure and fiill access. That is all part of the fiinding 
that HUD proposes. 
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Senator D'Amato. Nonexclusivity is one of the things contained 
in the proposal? 

Mr. Keating. That is correct. 

Senator D'Amato. And a cap of, what, $200? 

Mr. Keating. $250 to $300. 

Senator D'Amato. You have not formalized that yet? 

Mr. Keating. That is correct. 

Senator D'Amato. What do you say about that? 

Mr. Flynn. Actually, we again in talking about the cap think 
there is a problem about putting the cap in. 

Under the current Citicorp program there are a number of users 
which are zero. They provide that service at no cost. That is the 
way they conduct their business. 

Senator D'Amato. What do you think? What does your Associa- 
tion think? 

Mr. Flynn. My association believes that there should not be a 
cap, that the free market should set a cap on the maximum or the 
minimum. 

Senator D'Amato. And you think that there should be real com- 
petition? 

Let us swing aroimd here. You have had a pretty good shot at 
this. 

Mr. Merrion. Senator D'Amato, what I would like to say is I am 
a real estate practitioner, and within the office I think it would 
be — theoretically, one of the problems I am having with the discus- 
sion is that we cannot tell our people, you know, you place the 
mortgage with any mortgage company. Tliey are independent con- 
tractors. 

We cannot even get them to meetings on time, even though they 
would like to. They are very independent. Even in our company, 
while we have a real estate brokerage company and a mortgage 
company, 91 percent of the mortgage business goes to somebody 
other than Sears Mortgage. 

So I do not think we are talking about a big issue. When they 
walk into our office, the agent really tries to help the borrower 
identify the best program. 

In some of our offices we have the Citicorp program. In others we 
have hundreds of rate sheets sitting around. There is a variety of 
information available. 

It is not easy to try and guide people in that direction. The con- 
sumers are more sophisticated today. 

Mr. Druger. Senator, there would only be one really msgor con- 
cern about the cap, and this is the nub of the issue. 

As a mortgage banker we understand the mortgage banker's po- 
sition — that is, that to the extent they cap this at a level which 
does not allow a realtor to recover their costs, they will not be able 
to buy an IBM personal computer; hire a financial services repre- 
sentative that is resident in the office; he is not an agent; he is a 
professional mortgage broker. 

Senator D' Amato. As part of the requirement? 

Mr. Druger. That is what has happened. 

Mr. Gordon. The Prudential System also has an employee and 
additional costs in their offices. 
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Mr. Ashley. I think we need to focus just a minute here on the 
issue that Mr. Fljoin identified earlier. 

That is, the tjrpe of services in his view, and the views that I 
would represent. 

We are talking here about services that have traditionally been 
provided by a realtor to the home buyer at no charge. 

Now technology does make it possible to extend some of those 
services. 

However, to the extent that we are simply using technology to 
display rate and terms' information of the marketplace, we do not 
feel that anyone should be paid by a consumer for obtaining that 
information simply in a different format than they previously did. 

Second, on the qualification issue, we would draw the distinction 
and your attention to the traditional realtor role of prequalifying. 

Ms. Miller made a very good statement to that, as opposed to ac- 
tually taking an application and processing a loan. 

That is where we get into the issue of duplicative activities with 
a lender, with the concerns we have today regarding load quality 
and the integrity of the loan process, and the lender has to do that 
work over, then there is no service or value added and the cost to 
the home buyer has gone up. 

That is at the heart of our concern on fees. 

Mr. Henig. Senator, could I just add on to your example before 
about the consumer? Earlier, before you were here, I mentioned 
that I would be happy to take anybody on this committee into 
Queens to show them what is really going on. 

Instead of hearing from all of us, I am probably the only person 
here that actually writes residential mortgages today and knows 
what is going on on the streets. 

In fact, those consumers are being hurt. I would be happy to 
prove this to you. The situation is — and you heard Michelle Meier 
giggle a little bit before, and anybody that I have ever given this 
example to, everybody seems to be able to relate to it, because it 
has either happened to them or a member of their family, especial- 
ly in Queens and Long Island where you have heavy ethnic com- 
munities — the individuals go out to buy a home. 

They are out with a real estate broker for maybe 6 months. They 
become friends. They have each other's home phone niunbers. 

They call each other at night. They are interested in the town, so 
th^ are invited out to town functions. 

llie real estate broker may babysit while the home buyer goes 
out with their parents to see the home again. 

The biggest thing that we see is that then they go back to the 
real estate office and they are sold a mortgage. Why would they 
buy this mortgage when they can look in the paper? 

First off, in many cases the real estate broker is wearing a shirt 
and tie and suit, and they look up to somebody with authority and 
to somebody with knowledge. 

Second, the real estate brokers, in Queens especially, when we 
asked them this question, they say it is easy: Because we refer 
them to their attomev, as well. They are covered on both ends. 

Consumers can look in the newspaper and see 20 to 30 different 
ads for lower rates than they are getting, but the fact is that when 
they are there in the real estate office they are easily steered. 
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One last point on the 15-minute commitment and on the speed of 
it. What that also means to the real estate broker, since real estate 
brokers typically accept or take their commissions at commitment, 
that means by getting that commitment in 15 minutes while the 
homeowner is still there, the homeowner is also writing a check for 
the real estate broker for that service, or for that commitment. 

Ms. Meier. I would like to jump in on two points. One is, I think 
the discussion has accepted as a premise that the problem addressed 
here is a function of the development of computerized loan origina- 
tion systems and the advancement of technology. 

You know, I think the technology involved here, granted, the tech- 
nology is new but the interrelationships between lender and real 
estate broker and the potential of the availability of referrals to the 
lender is not really new. 

I mean, we could have seen a development like this, and in fact 
have, through the development of mortgage brokers. 

Lenders have gone into geographic markets outside of their 
brick-and-mortar facilities and have expanded the number of play- 
ers in the market without this new technology. 

So I do not think we should accommodate this development just 
because it is potentially offering new players when we can see new 
players without accommodating and indulging this market to the 
detriment of the consumer. 

On the fee question that HUD has proposed, I share the concern 
of setting a fee ceiling because I do have a fear that it will become a 
floor and greatly exceed the costs that a lot of brokers will actually 
incur with these types of systems, and again add to the costs for 
consumers. 

I also think HUD needs to very seriously look at the question of 
what needs to be disclosed. 

My understanding is that they are looking at the good-faith esti- 
mate settlement disclosure as the place at which the consumer will 
find out what this fee is. 

I think that is totally inappropriate, since that comes after the 
mortgage application is already submitted. 

We need to have preapplication disclosure not only of what the 
fee is, if we are going to move in that direction, but also of the rela- 
tionship between the real estate broker and the home buyer in 
terms of the broker representing the seller. 

Because, as you know, most consumers do not know that. Studies 
have shown that. 

Mr. Gordon. Mr. Chairman. 

Senator Cranston. If I may put in this point — excuse me, but we 
are almost out of time for this discussion. I have to leave at 10:20 
to preside over a meeting on the Persian Gulf situation. 

There are two things I want to cover. 

Mr. Keating, is there anything you would like to say in response 
to what you have heard, or any new thoughts you may have as to 
what we should do? 

Second, I would just like a very brief comment from you, or any 
of you, as to RESPA. 

Does it have to be revised? Or, if adequately enforced, can it give 
the consumer protection? 

First, Mr. Keating. 
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Mr. Keating. Thank you, Mr. Chairman. I do appreciate the con- 
tributions of my fellow panelists. I assure the chairman and the 
other members of this panel that Secretary Kemp and I are sensi- 
tive to your concerns and will incorporate them into our final regu- 
lation, to the extent we think we can do so consistent with the stat- 
ute, the will of Congress, consumer interests, and the interests of 
what we believe is advancing the technology. 

I would like to suggest that my discussion at the outset was to 
discuss really the five pieces of what we are doing to attempt to 
advance the interests of the consumer under RESPA. 

We concentrated pretty well exclusively on the computerized 
loan origination issue because that is an issue that is obviously of 
considerable economic importance to a number of people around 
the table, as well as of importance to the consumer. 

What Secretary Kemp has attempted to do is not to split the 
baby in half and have both sides live, but to look at this piece and 
say: Is this technology which Citicorp has developed and which we 
have, as a result I think in error, given a private opinion letter to 
Citicorp to give them a temporary monopoly, is that a good thing 
for the consumer? 

We are no longer going to give any of these opinion letters be- 
cause we do not think it is appropriate to give one person a leg up 
over another. 

We are intending to provide an opportunity for expansion of 
competition. So if everyone around this table, Mr. Chairman, is a 
little bit concerned about where we are, maybe that is a healthy 
thi^g. 

What we hope to do is to encourage the advent of this technolo- 
gy, which we think is in the interest of the consumer, but by doing 
so in such a way as to ensure access of other people to the technol- 
ogy at a competitive rate, access to the consumer to the best infor- 
mation. 

We hope that by adoption of these regulations on our Computer- 
ized Loan Origination System that a Citicorp System, as excellent 
as it has been — and we have had no complaints, none, at the De- 
partment from any consumer about the Citicorp system — that in 
the future there would be a similar system. 

We would hope in the RESPA regulations to provide access to 
anyone and everyone who wishes to have their information similar- 
ly situated. 

In some sections of the coimtry there will be more information 
than in others. 

I am from a section of the country, Oklahoma, where there will 
probablv be a big blank. [Laughter.] 

But there are a lot of sections of the coimtry where we think a 
system like this will actusdly be good for the consumer because, in 
addition to the mortgage company down the street, he will have re- 
gional mortgage compcuiies and lenders, national lenders, more 
competition, and hopefully at less cost. 

Is there a referral fee or a kickback here? If a realtor who 
charaes for these services is providing the services, we say no, pro- 
vided the pa3mient is for a service that is actually provided. 

As a matter of fact, our feeling is that a fee ecumed must be 
really earned and not duplicative of other work already performed. 
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So if a realtor purchases this technology, purchases this software, 
purchases this hardware, and provides a wide range of potential 
loan services to a consumer, we think that is in the interest of the 
consumer. 

Obviously the Congress can overrule that. Circumstances may 
suggest later that that was not a wise decision, but that is the 
Kemp view at the present time. 

Should we cap that fee? It is the Secretary's view that as we look 
at this, the evolution of this product, we ought to suggest that the 
fee ought to be a reasonable fee for the service provided, which is 
$250 to $300 m our view. 

Hopefully it will be zero, because we think agcdn as there is more 
competition, as there is more expectation and there are more 
people on these systems and realtors who are offering the service, 
there will be less need for a fee or a lower fee. 

We think that at the time that service is provided to have a dis- 
closure given to the potential borrower, and signed by him, that 
says this is not the only loan available. 

There may be loans at other and more competitive terms avail- 
able elsewhere that are not even on this, and if you accept one of 
my products, 10, 15 products, or 3 products, I am going to be paid 
by you to provide you this service, we think that is in the consumer 
interest. 

Again, we do not have 100 percent of the answers to 100 percent 
of the questions, but we think that RESPA is not violated by this 
advanced technology. 

We think we need to encourage this system. We need to encour- 
age consumer awareness and consumer disclosure, and we think we 
are acting consistent with the will of Congress by this proposed reg- 
ulation. 

Mr. Ashley. Mr. Chairman, I would just like to say in response 
to your question that our view is that RESPA will work if HUD 
vigorously enforces it. 

We have been encouraging enforcement for the last several years 
and are pleased to read in Mr. Keating's testimony that the en- 
forcement activities are going to step up. 

I would further add a humble opinion. If you feel that the letters 
are inappropriate, or were issued inappropriately, that a withdraw- 
al or a recision of those letters would now be appropriate. 

Mr. Keating. Everything will be merged in the final ruling. 
[Laughter.] 

Senator Cranston. May I say at this point that Don Campbell 
will carry on briefly until other Senators arrive for another hear- 
ing we hieive to hold this morning. We may have to have another 
hearing on this. 

We have gotten a lot of information and different viewpoints 
that we need to try to absorb. We may want to have a further 
hearing on that. 

It may not be necessary, but I thank you all for your participa- 
tion, and I apologize for the brevity of our discussion, but I thmk 
we have covered a great deal of groimd. 

This will continue until we have to be interrupted by another 
hearing. 
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Mr. Flynn. Mr. Chairman, we should invite additional written 
comments from those who want to make them and telling re- 
sponses to other comments to you and other members of the sub- 
conmiittee. 

Senator Cranston. We will do that, and we will solicit any other 
conmients provided in writing, and in particular comments from 
other members of the panel. 

Thank you all, very much. 

Mr. H^iG. I am unclear on one thing in your plan on "con- 
trolled business" arrangements. 

I am not really sure what you mean there by controlled business 
arrangements. We know Sears and Coldwell Banker and we know 
Prudential and so forth, but what about the real estate broker that 
is in my marketplace that says to the consumer, instead of paying 
me, because now I cannot do that, or whatever, since you cannot 
pay me, pay my other company XYZ mortgage company because 
you can pay them? 

What we have found is that many real estate brokers have either 
put a divider in their office, or have gotten a different phone 
number and a different name on the door as XYZ real estate, XYZ 
mortgage company. 

They may be two doors next to each other. 

So in most lenders' cases, are they getting mortgages from the 
mortgage broker or from the real estate broker? This company is 
only a mortgage broker or a mortgage banker. 

Does your plan address these types of issues? 

Mr. Keating. Let me just mention what we have proposed on the 
controlled business arrangements issue, then I will attempt to 
answer your specific question. 

The 1983 statutory amendments exempted those arrangements 
from the anti-kickback provisions, as you know, of RESPA, if cer- 
tain disclosures are met which will be in the r^ulations. 

RESPA permits fees under the controlled business arrangements 
if the referred party is told of the arrangement. 

The referred party is not required to use the controlled entity, 
and no monies are passed between the referrer and the referee 
except for a return on ownership interest defined as dividends for 
partnership distributions. 

In your case, it is a referral fee, in our judgment. It is very diffi- 
cult to discuss hypothetically these things, but I would say in my 
judgment it would be a referral fee if it is a payment for services 
not performed by the person paid. So we would view that as biased. 

Mr. Henig. That person is representing both companies. 

Mr. Keating. If you have any cases, we would love to have them, 
but we are alive and well. 

Mr. Henig. What I just described to you is a large percentage of 
the cases on Long Island. 

The real estate broker is sitting down and, for obvious reasons, 
over the past two years they have been changing the name of their 
mort^^e affiliate. So it is a controlled business arrangement. 

This is not a joke. This is a fact. They have either the first floor 
of the mortgage company and the bottom floor as the real estate 
broker, or vice versa. 
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So the person is sitting down, and you sign the binder for the 
house. Now, let me take you over here and let's fill out the forms 
of the mortage. You simply walk across the room, but now you 
are in a different company. 

Mr. Keating. Again, as I said, it is difficult for me to digest hy- 
potheticals, but I would say that any time a pa3rment is made to an 
entity that did not provide the work, that would violate RESPA. 

But any suggestion that you have as to potential cases that we 
ought to look at, we would be happy to look at. 

I want to emphasize for the record that we have 107 cases imder 
investigation right now. 

Of those, 104 have been opened since Secretary Kemp came into 
office. So we are aggressively pursuing investigations. And if you 
have anything you want us to look at, please send them to us. 

Mr. Campbell. Mr. Druger. 

Mr. Druger. If I may, first I would like to compliment you on 
taking a stand on RESPA and going forward under these proposed 
regulations. 

In the context of the hearing yesterday, my understanding is 
that in addition to the 2-year phase-in, there would be a multiple 
lender provision or the mortgage power plus system if we issued a 
commitment on the spot within 15 minutes, we would also have to 
include provide that the realtor had local alternatives which we en- 
dorse. 

The question is, mechanically, does that mandate that they must 
somehow be members of our program on our system? Because that 
is not within our capability. 

Mr. Keating. The mechanics of that obviously are going to have 
to be worked out as this regulation is drafted. We welcome the 
input of the membership around this table, because we want to 
make sure that what we write as a regulation is consistent with 
the consumer's interest. 

I do not know at this juncture what the correct answer to that 
question will be. 

I can say in a generic sense or a macro sense what the Secretary 
desires, thisit whatever is occurring today with respect to any CLO 
system after that 2-year hiatus have availability within it to honor 
the information from other competing parties at whatever level 
that may be. 

Obviously it would have to be determined by the technology that 
exists in the office and the services that are proposed to be provid- 
ed by that office. 

We want to see an opportunity for as many parties as can be on 
the same system that provides the potential service. 

Mr. Druger. The obvious dilemma is that Citicorp's system actu- 
ally issues the conmiitment. 

I somehow suspect that Prudential would be a little nervous 
about originating their commitments on our system. 

[Laughter.] 

Mr. Ashley. Mr. Keating, if I might interrupt, I think what Mr. 
Druger just said goes to the very heart of what we have been talk- 
ing about here, lliat is, the use of technology to restrict the size of 
the market. 
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Mr. Druger. Technology, sir, does not restrict the size of the 
market, because in fact all of our members have multiple sources. 

Mr. Ashley. But, Mr. Druger, you just said that your system does 
not permit other lenders to be used. I anticipate that it would be. 

Mr. Druger. That is not correct. What I said is, we issue a com- 
mitment, that the same computer equipment gets access to the 
other lenders on different systems. 

Mr. Gordon. If we had 70 or 100 lenders on the Prudential 
system, we could not do as much with the products to help the con- 
sumer. 

Mr. Druger. A consumer can access multiple systems with the 
same computer terminal. All that happens is that there are two 
phone numbers. That actually is happening today in Schlott 
Realty. They offer Citicorp. They offer 50 other lenders. 

Mr. Ashley. This is the variation that it seems to me HUD is 
going to have to address and deal with as they define what they 
mean by multiaccess and multilender capability; eight to a dozen 
lenders may be too restrictive in some markets, Mr. Gordon. 

It may not be representative at all or give the consumer a viable 
product in that marketplace. 

Mr. Gordon. It is better than a real estate broker referring them 
to one or two mortgage brokers today. 

Let me just tell you what you do in reality. 

Mr. Henig. Let me just tell you — this will just take one second to 
talk about the number of lenders. In my company, we represent 
well over 100 lenders, but the real number— and you have heard 
me say — is, on a monthly basis, we deliver loans to over 30 lenders 
a month. Tliat is a real number. 

Ms. Meier. What strikes me as curious about this discussion, and 
I think it really reflects practical difficulties, is its narrow confine- 
ment to CLO's. 

Again, I think this problem could reproduce itself outside of the 
CLO system. 

So is your reg just going to address computerized loan origination 
networks? Or are you going to say the same fee of $200 to $100 or 
whatever it is going to be would be the maximum fee that a local 
lender could also charge, or could also pay the broker? 

He does not particularly want to get on the system and does not 
need to get on the system, but can pay the broker what right now 
he cannot pay? 

Mr. Keating. No. 

Ms. Meier. That is when you see that this really does look like a 
referral fee. 

Because right now the local lender can not pay the broker any 
money to get this business. 

Mr. Keating. If there are no services provided, then we would 
review it and view it as a referral fee. If services are provided, it is 
not a referral fee. 

The Citicorp program and these other CLO programs will be ex- 
amined. 

If they are in fact providing services in our view, then they are 
not referral fees. 
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Ms. Meier. Outside the CLO, the broker could also be helping fill 
out the application form, getting a credit check authorization, that 
sort of thing. 

Will this reg address these situations that are outside of CLO's? 

In fact, Citicorp's program is in the majority of cases outside of a 
computerized network. 

Mr. Keating. The reg that we are going with, the final reg, we 
have had 1600 comments so far, and another 1,000 after the com- 
ment period closed, so if there is additional advice you might wish 
to give us on how this should be drafted, we would be happy to 
accept it and to consider it in the course of redrafting. 

Ms. Meier. Just 10 seconds on Senator Cranston's question. Yes; 
I do think Congress very seriously needs to consider addressing 
RESPA, particularly in light of where HUD seems to be going with 
it. 

I do have to also commend HUD. I do think they have done a lot 
of thinking on this, and I am happy to hear about their more vigor- 
ous enforcement of the law. 

However, we do disagree on this. So I would like to see Congress 
continue looking at this and doing something even outside of this 
area. For example. Congress should review the escrow account issues 
that the attorneys general have been working on and give HUD 
enforcement authority in that area, because at least our New York 
Office was informed by HUD that they do not think they have 
enforcement authority in that area. 

So there is a lot of room for improvement. 

Mr. Gordon. In response to the chairman's question, we believe 
RESPA is drawn up properly and has the proper philosophical 
statements in there, and it is really the job of the regulator to flush 
that out and address all the different variations that can occur in 
the marketplace. 

It is not possible to do that in a statute. 

It would be inappropriate to add one line exceeding pa3rments for 
mortgage services. I think it is up to HUD to address it, and it is 
now indicating a willingness to do so. 

There is nothing wrong with the statute as it stands. 

Mr. Campbell. I hate to bring this lively discussion to a close 
here, but I suspect we will be able to start it up again at another 
time, very quickly. 

We will keep the hearing record open for 2 weeks. 

Mr. Keating has got to leave now, and Senator Dodd is on his 
way to start the second hearing. 

Thank you, very much. We will be in touch with you all. 

[Whereupon, at 10:30 a.m., the hearing was adjourned.] 
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Mr. Chalraan and muatmxB of the Subcoanittee, the Departaent 
of Hoofling and Urban Development appreciates your invitation to 
appear before the Subcoanittee to discuss the Real Estate 
Settlement Procedures Act (RESPA) . Secretary Kemp and I 
appreciate having this opportunity to address a number of 
reguliitor^ issues that are of concern to HUD, Congress, the 
aortgage industry, and, most importantly, consumers. 

RESPA was created in 1974 to protect the interests of 
consumers in federally related mortgage transactions — virtually 
all transactions involving the purchase of 1- to 4-family hones - 
- by ensuring that consumers receive timely inf omnation on 
settlement costs and protecting them frcn luuieceSBarily high 
•ettlemant charges. HUD is charged with the responBibillty for 
the aduLlnistr&tion of RESPA. Of particular relevance to portions 
of my statement today, the Act requires, first, the disclosure to 
the consumer of all charges connected to the settlement, on what 
is known as the HUD-1 Uniform Settlement Statement. Second, the 
Act prohibits kickbacks for the referral of business incident to 
or part of a settlement service, except as compensation for 
actual services rendered. 
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Secretary Kenqp has made clear over the past* year his strong 
commitment to ensuring that HDD's jprograms operate for the 
fullest benefit of those they are intended to serve. TTherefore, 
let me state at the outset that HUD takes very seriously its role 
of protecting the homebuying consumer by ensuring that RESPA 
regulations are vigorously enforced, and that illegal kickback 
and referral schemes are fully investigated and prosecuted. 

However, Mr. Chairman, we do not believe that our 
responsibilities under RESPA prevent us from encouraging 
activities that guarantee to the consumer maximnm availability of 
a range of competing products. We believe it is important to 
ensure that the consumer has access to information concerning the 
interest rates and terms offered by different financial 
institutions. In an era marked by widely competing mortgage 
products offered by national, regional and local lenders, coming 
down on the side of the consumer means coming down on the side of 
innovative ways of marketing those services. 

Since the enactment of the original RESPA statute in 1974, 
and even since the passage of amendments to the Act in 1983, the 
mortgage lending market has changed significantly. It is a 
complex marketplace with an unprecedented proliferation of 
products and services; and it has become technologically 
sophisticated. In addition, the needs and desires of the 
homebuying public are undergoing continual change. It is in the 
context of this changing marketplace that much of the current 
controversy over RESPA has arisen. 
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I want to discuss HUD's current thinking on the issue of 
Coapoterised Loan Origination Systems, or CLOS. I also want to 
discuss several other pressing consumer-related issues that 
relate in part to the CLO issue or to HUD enforcement of the 
RSSPA statute, namely the definition of a settlement service, 
referral fees, escrow accounts and controlled business 
arrangements • 

First, let me provide the committee with a brief history of 
HDD's recent involvement with the regulation of RESPA. 

Graham Mtortaaae 

Since the enactment of RESPA, HUD has interpreted Section 8 
of the RESPA statute to include the making of a mortgage loan as 
a settlement service. The Department's rationale has been 
grounded in part in the arguments that the act of making a 
Federally-related loan is central to settlement services, and 
that Congress originally intended to malce the scope of RESPA as 
broad as possible to deal with the abuses then taking place in 
the mortgage lending business. Unfortunately, in 1984 the 6th 
Circuit Court of J^peals ruled in U.S. v. grfl^fl|n Mortgage Corp. 
that, for the purposes of a criminal prosecution under RESPA, the 
making of a mortgage loan was not a settlement service and did 
not fall under the purview of RESPA. This issue has not yet been 
resolved by statute or regulation. 
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Knflpp Opinion 

In ^rll 1986, in an infoznal legal o|inion given by then 
General Counsel John Knapp, HUD reviewed a proposed mortgage 
origination program of Citicorp, now commonly referred to as 
Mortgage Power. The program contos^lated the participation by 
real estate brokers, mortgage brokers and others in the Mortgage 
Power program; participants paid a fee for the benefit of 
participating in the program and gaining access for borrowers to 
particular loans. Under the program, borrowers paid the 
participants for referring them to a mortgage lender. The 
opinion letter first concluded that there was no RBSPA violation 
if a realtor or mortgage broker paid a fee to participate in the 
program. It further stated that HUD did not object to the 
borrower voluntarily paying a fee to a participant in order to 
gain access to particular loans. The opinion issued to Citicorp 
also contemplated that the good faith estimate provided the buyer 
would contain disclosure stating that a mortgage broker fee, if 
any, was charged, was paid by the borrower directly to a 
participant, and was not required by the lender. 

Ig88 PrgP9gff4 Rttlg 

In May of 1988, the Department published in the Federal 
Rggiff^gg a proposed rule that addressed the Graham Mortaaoa 
decision, recommended the regulatory ratification of the . 
"borrower pay" exemption, implemented 1983 statutory changes 
involving the definition of "controlled business arrangements" 
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and addrmmmmd othAr issues. HUD received more than 1,600 
CGBBents on the propoued rule, however no final rule has been 
published. 

Mr. Chat rim, scsm have raised concerns about the content of 
a draft final RBSPA rule that was circulated within HUD in 
December 1988. Let mm stress that unless and until HUD publishes 
a docuaent stating its intentions, any connnents about what the 
Department might or might not do on a particular issue are purely 
speculative. As this Committee well knows, neither published 
proposed rules nor internal discussions nor draft proposals 
effectuate public policy. Public policy is implementied only 
after a properly cleared document is submitted, at least in the 
case of HUD regulations, to Congress for prepublication review, 
and then published for effect in the taderal„Re ql b 1 6 r « 

It is clear, however, that one reason for not taking final 
action two years ago was a concern raised by Senator Gam, in a 
letter dated January 3, 1989, and a similar letter from 
Congressman Gonsales, that major changes in the RBSPA 
regulations, such as those that were being considered by HUD, 
should be examined by the Congress. 

Secretary Kea^ has respected the desire of key members of 
the Congress that there be an opportunity for review of pertinent 
RBSPA issues. We have used the intervening period to conduct an 
extended internal review of some of these critical regulatory 
issues. However, in keeping with our regulatory 
responsibilities, %fe are now ready to begin taking affirmative 
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steps -- based on our evaluation of the best nethod of protecting 
the consumer and encouraging the widest possible range of choice 
— to address some specific RESPA-related concerns. The 
Secretary has directed that we move this process forward because 
it is clear that failure to clarify certain regulatory issues 
will prevent homebuyers from realizing the benefits of this 
inqportant consumer protection law. Of course, as part of this 
process, we welcome the input of the Congress, the public and the 
industry. 

Mr. Chairman, the Department proposes to take the following 
actions t 

First, we intend to act to eliminate regulatory and legal 
impediments created by the ffrflhriW } ^Tt.qA<^ decision. We do not 
believe we can inqpose any regulation on CLO services without 
resolving this issue. Whatever we decide to do about CLOs, it is 
necessary to amend the RESPA reguiatioiui to define real estate 
settlement services in a way that includes CLOs. 

Second , the Department intends to allow for the introduction 
or the expansion of Ccoqputerized Loan Origination Systems, 
subject to specific limitations and conditions and careful 
review. 

We realise that the debate over CLOs has been centered 
around two diametrically opposed points of view. Secretary Kemp 
has tried to look at this issue from the standpoint of the. 
potential users of the service — the consumer. We must 
remember, after all, that it was for the consumer that RESPA was 
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created. Tha arguments of those interests idiich perceive that 
they stand to gain or lose from one regulatory action or another 
■ust be secondary to the long-term interests of the consumers of 
the service. But consumer protection embraces, in the context of 
buying a home, a choice of financial services, the best possible 
Interest rate and terms, and access to all the information 
necessary to make an informed judgment. As Secretary Kes^ has 
stated, idien viewed from the perspective of idiether the consumer 
may ultimately gain from the service in terms of greater choice, 
lower rates, or both, coming down on the side of the consumer 
m ea ns coming down on the side of innovation. 

Mr. Chairman, the Secretary does not believe that protection 
of the consumer from abuses requires that %fe insulate the 
consumer from the freedom to choose new products in the 
marketplace. 

The Cos^uterized Loan Origination System is a market-based 
response that has been driven by the demands of the consumer. 
CLOs give real estate brokers computer access to information 
about loans. Realtors can tell buyers ^diat loans are available 
from which lenders, what the terms are, and on most systems get a 
good idea of whether the buyer can qualify. On one system, the 
realtor can qualify a buyer for a conditional loan commitment in 
a matter of minutes. 

If technology has reached the point where loan origination 
and loan information can be provided by real estate brokers 
efficiently and economically, then it is in the interest of the 
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hcoMbayer to use this service. By shutting the door on CLO 
systems before they have had a chance to develop, we would be 
denying the . existence of a new technology and . ensuring that 
consumers could never realize any of the potential benefits of a 
carefully regulated CLO system. 

The current CLO industry is not large. The 3 largest 
systems are currently doing $145 million business per month, or 
$1.74 billion per year. That is less than one percent of 
mortgage originations per year nationwide. In addition, there 
are several small, regional CLOs. Two of the 3 largest systems 
merely provide rate quotes for a number of lenders. Only one, 
Citicorp, i^iich does a total volume of $40 million per month, is 
a dedicated system. The Citicorp system provides information 
only about Citicorp's products, and it is capable of providing 
conditional loan commitments. About 30 percent of the applicants 
who talce out Citicorp loans receive their commitment through the 
system. 

The small size of the industry right now is not consistent 
with the intense concerns that have been expressed about its 
existence. However, we realize that the industry will grow 
rapidly if it is permitted to do so. 

If additional CLOs are to receive HUD's permdLssion to 
operate, two issues must be addressed. The first is idiether the 
CLO system or the realtor should be required to offer more, than 
one lender's mortgage. In other words, should dedicated systems, 
such as Citicorp's, be permitted? Second is whether we want to 
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regoixtt tmisdlaf coni^stltion in the industxy and how im sight 
allow the industry to develop in ways %fe ad.ght not now foresee. 

These are dileneias about i^iich aany people have expressed 
concemi that is, idiether CLOS could increase cos^etition by 
increasing the nunber of lenders from i^iich buyers can choose, or 
whether they could have the opposite effect of limiting choice by 
limiting the ability of small local lenders to cos^ete. we 
intend to achieve the former result. 

Mr. Chairman, we intend to propose that all realtors who 
offer cos^uterized loan originations be required to offer the 
products of multiple lenders. 

Under this proposal, the Department intends to assure that 
any system accessible from a realtor's office would display loans 
from cosseting lenders, and that a hcmebuyer who did not leave 
one particular realtor's office to obtain loan information or 
apply for a loan would have more than one lender from which to 
choose. This proposal would require that brokers offering the 
Citicorp service, for example, offer other lenders' services on 
their system within two years. In addition, Citicorp would be 
free to market its own system that incorporated information from 
other lenders. 

We believe that such a system may ultimately come to 
resemble the computerized reservation system used today in the 
air travel industry. Under that system, a number of major, air 
carriers lease their own computerized systems — the best known 
systems are Apollo and Sabre — to travel agents. Those cooqputer 
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•ystems provide the agent with infoznatlon on flights available 
on nearly all scheduled airlines, thus allowing the consumer to 
sake an Informed choice based on the widest range of options. 

Mr. Chairman, \m believe that because the current CLO 
industry is small and concentrated geographically, a grace period 
is necessary to allow the development of the system %ie envision. 
The grace period would allow realtors and CLOs some growing room 
in those areas that are not currently served by any CLO system at 
present. In addition, we will require — permanently — that 
the realtor disclose to the hcmebuyer that he or she will receive 
a fee for the CLO service, and further disclose that there are 
other lenders, not on the CLO system, who may offer more 
favorable terms. 

Let me assure the Subcommittee that the Secretary Kemp 
believes and will require that full dlacloBure la aboolutelv 
flsgential to adecruate protection of the congumer^a Interesta , We 
will issue regulations that will require that there be written 
disclosure on both the good faith estimate of settlement costs 
and the HUD-1 settlement statement of any fees charged to the 
customer for such services. Payments by borrowers to persons who 
assisted in bringing the borrower and lender together must be 
voluntary, and they must not be a condition of a loan or any 
other settlement service. 

The Department proposes to establish a limit on fees .for CLO 
services. We believe that the fee should be capped at a fixed 
dollar amount, which would be set to reflect the reasonable cost 
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of providing such a service. Pennsylvania, for exaaiple, recently 
established a cap of for CLO services provided in that state, 
however %fe have not yet determined what %ie would consider to be 
an appropriate, reasonable fee for this consumer service. 

Mr. Chairman, one issue raised prominently by opponents of 
CLO systems is the potential for conflicts of interest on the 
part of the real estate broker, %»ho is, after all, an agent of 
the seller, we do not believe this is a legitimate concern. Mr. 
Chairman, by law the broker must treat the buyer fairly, provide 
full disclosure of material facts about property conditions, and 
provide the buyer good service. Although the broker, in short, 
is not the representative of the buyer, he has an obligation to 
deal with the buyer professionally and ethically. Use of a CLO 
is in this respect no different than a standard real estate 
txansactionf in which the broker usually represents the seller. 
The key to ensuring that this process protects the consumer and 
allows effective enforcement is full disclosure, and to that 
principle the Secretary is fully committed. 

Mr. Chairman, HUD's Intent is to encourage cos^etition that 
will provide the highest possible benefit at the lowest possible 
cost to the consumer. We believe there must be a fair market 
test of the CLO concept, and we Intend to foster its development 
in a way that will require, not stifle, competition. 

XhiCSlr the Department will propose that RESPA regulations be 
amended to require disclosure of a fee and the type of service 
provided for the fee. 
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Section 8 of RBSPA prohibits referral fees and unearned 
fees. Section 8(a) prohibits giving and accepting "any fee, 
Icickback, or thing of value" for the referral of business. 
Section 8(b) prohibits the giving and the acceptance of any 
portion of funds (for exas^le, fee splitting) paid by the 
borrower of settlement services "other than for services actually 
perfomed. " Conaeqiifintly, RBSPA Section 8 prohibits any payment 
pursuant to an agreement unless the party receiving the payment 
has actually provided goods or performed services that bear a 
reasonable relationship to the payment received. 

Fourth , we intend to conduct a study of the practices of 
escrow agents. The Attorneys General of several states have 
conqplained that the standard practice of escrow agents violates 
the current law on how escrow amounts are to be computed. The 
law states that the lowest balance in the escrow account during 
the year cannot exceed two months' worth of the payments 
necessary to cover the amounts to be paid for property taxes, 
insurance, etc., over the year. The standard practice, referred 
to as "single item analysis," is to add the total amount to be 
paid over the year, divide by six, and set the payments to pay 
the total and leave this amount. The escrow amount are easy to 
conqpute by this method. 

With single item analysis, the escrow amount for each item 
will fall to one-sixth of the required annual payments at some 
time during the year, after payment is made. However, all the 
payments are not due simultaneously for most borrowers. Rather, 
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thmy are staggered throughout the year. The payiients into the 
escrov account are the sane aaount each Month. As a result, the 
actual balance in the escrow account never drops as low as one- 
sixth of the total yearly paynents for all items. The Attorneys 
General argue that an "aggregate account analysis" iiould reveal 
that about two-thirds of nortgage lenders are over-escrowing by 
an average amount of $150. 

The practice tha Attorneys General are conqplaining about is 
in fact a question about the correct interpretation of RBSPA. 
This question has not been decided, legally, although there is a 
HDD opinion letter saying that single item analysis is legal. 
Because of this, and because the practice is so widespread, we 
believe we should study this issue further to determine idiether 
the current practice violates the law, and whether there is an 
alternative, straightforward way to confute escrow accoiints that 
Is above all fair to consumers but will not have a substantial 
negative effect on the amount paid for mortgage servicing. Of 
course, any change in escrow computations will not be in^lemented 
until we receive full comment tram interested parties through 
publication of proposed xegulationa. 

£i£Ul, we intend to address the issue of controlled business 
arrangements. The RBSPA statute was amended in 1983 to provide 
guidance regarding so-called "controlled business arrangssients , " 
in which companies own or control other companies in the 
settlement service business. The most common controlled business 
arrangements are lenders who own title insurance companies, or 
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with adequate infoxaation about reasonable and custoaary charges 
that are part of settlement, and protects the consumer forasi 
excessive charges and illegal activities. As I have indicated, 
we intend to strengthen our enforcement of RBSPA's protection 
requirements. 

we do not believe, however, that the consumer protection 
requirements of the RBSPA statute preclude innovation in the 
■arketplace that has the potential to benefit the consumer. We 
believe that Computerized Loan Origination systems, if they are 
developed in an orderly manner that encourages — and indeed 
requires — expanded consumer choice are one such innovation. HUD 
1 nt^nds to let their development proceed subject to appropriate 
regulatory controls. 

Mr. Chairman, thank you for this opportunity to testify. 
Socrotary Kemp and I look forward to working with you to ensure 
that the provisions of RESPA are ia^lemented effectively. 
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WRITTEN STATEMENT OF LEONARD N. DRUGER 

VICE CHAIRMAN. CITICORP MORTGAGE. INC. 

Before the Senate Banking's Sutx^ommlttee on Housing and Urban Affairs 

Septemk)er 19. 1990 



Mr. Chairman. Members of the Subcommittee. 

It is a privilege to appear before you today. As a leader in the mortgage business. Citicorp is at 
the forefront of change and innovation in our industry. Our MortgagePower program has become 
the industry standard, a prime example of the progress taking place. So it is in that context that 
I wouW \hB to discuss what is happening in our industry and how these changes benefit home 
buyers. 

Our customers have tokj us that the okj ways of financing a home are no tonger acceptable. 
Customers have come to expect speed, effk^iency. accuracy and convenience. So we have 
revamped our ban originatton process in order to make it faster and more convenient for the 
customer. The new program, called MortgagePower. features faster ban approvals, limited 
documentation requirements, reduced origination costs and superior levels of service for 
borrowers who come to us through MortgagePower members. 

Much of the consumer satisfactton and service benefits are achieved through the Realtor's role 
in the mortgage process. Since 1981. MortgagePower has helped to make Citicorp tfie largest 
mortgage lender in the country. Over the past nine years. Citicorp has made over $50 bilton of 
mortgage toans to more than 450.000 consumers under tfie program. Our customers annually 
reward us with some of tfie highest satisfaction scores in the business. Importantiy. there have 
been virtually no consumer complaints about tfie program, in addition, no one has ever brought 
to our attention a single consumer complaint filed against our program witti HUD. The 
complaints we have heard are from our competitors. 

The controversy comes from ttiose competitors who woukj prefer to have ttiese consumer 
benefits legislated out of existence rather ttian have to compete in the free market It is the 
Realtor's role in tills process titat has stirred our competition, it is the competition, not ttie 
consumer, that has stirred tills controversy. They would lice to have tiie benefits of Realtor 
involvement in tiie mortgage process and ttie use of new computer technology at point of sale 
legislated out of existence ratiier tiian have to compete in tiie free market. Their logic is that if 
Realtor can be precluded from charging a fee to tiie consumer for ttiese services, ttiey woni 
offer tiie mortgage service. To create this controversy, tiiey have suggested ttiat Citicorp's 
success results from paying referral fees to realtors lor k>an business. Nottiing could be 
furttier from the tnjtti. Citicorp does not pay referral fees. We are adamantiy opposed to such a 
practice. In fact, we have urged HUD to strictly enforce ttie anti-klckback proviskxis currentiy 
contained in RESPA which preclude tiie payments of such fees. 
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The rMl issues in this debate are whether Realtors should be permitted to assume the larger 
role that consumers have cast tor them; whether consumers should have the right to pay for 
enhanced services at the point of sate from Realtors; and whether consumers have adequate 
protection as we move into an era of computer-based one-stop shopping for mortgages. 

L^t me deal with each of these issues. 

Real estate agents and other intemnediaries are playing a larger role in the financing 
transaction not because lenders have decided that they should, but because they are in the best 
position to provide the kind of convenience, counseling and sen/ice the consumer has demanded. 
Because Realtors are providing more services in response to consumer demand, a growing 
number of them are also beginning to charge a fee to their clients for these services. 

If consumers look to their real estate agents for help to obtain a mortgage, it makes sense for 
lenders to facilitate the flow of informatfon through those agents, to enable the consumer to 
constoer their offering among the many others provtoed. Programs like MortgagePower have 
come about in response to the consumer's demand for professional counseling, fast, hassle-free 
processing and the convenience of computer-based mortgage sennces. 

Ttie role of the Realtor is still evolving, of course, thanks to technotogy. A growing number of 
Realtors are already using computerized loan originatfon systems which alfow them faster 
access to toan informatfon. do comparison shopping and give them the capability to take the 
customer's applicatfon and electronicalty transmit it to the lender of the consumer's choice. 



CitioorY^s MortgagePower Plus system even goes a step further. We have automated the 
underwriting process and can give borrowers a binding foan commitment, complete with a Truth 
In Unding Disctosure and Good Faith Estimato. while they are still in the Realtor's offtee. 
MortgagePower Plus njns on the same computer that the Realtor can use to access foan 
informatfon on as many as 50 or more other lenders. We believe that this type of new 
technofogy will revofotfonlze the mortgage process and win prove to be the most efftefont. cost- 
effective and convenient way to obtain a foan. 

Realtors who have MortgagePower Plus can provfoe consumers with a comparative analysis of 
Cittoofp products and pricing and matoh them up against the hundreds of products of other 
lenders by dteNng into another computer foan originatfon system. They can match a consumer's 
needs with the best products and sources, assist the borrower in compfoting a foan submissfon 
to the fonder of the consumer's chotoe. and work the toan through the closing process. Realtors 
provUing this service typtoaHy do so at a cost to the consumer whfoh is a quarter to half of that 
charged by Independent mortgage brokers provkJing the same service. 

The issues raised by those who woufo preclude the Realtor from provkJing this servfoe are: 

1. Conflict Qf InttfMt 
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We believe that there is no conflict of interest in providing separate services related to 
the same property. In fact, the buyer and the seller have a community of interest 
regarding financing the home purchase, the critical element in fadiitating their mutual 
desires. The Realtor is the natural source for counseling on this important decision. The 
Realtor has no incentive or motivation to service either the seller or the buyer to the 
other's disadvantage. In fact, the Realtor's principal obligation is to find a ready, willing 
and atalfi buyer. In today's market, atalfi means a buyer capable of financing the purchase. 
The Realtor is performing two separate and distinct functions which involve no conflicts 
of interest. As Realtor, he acts as representative and advocate for the seller with respect 
to the buyer; when that engagement is substantially completed by the execution of a sales 
contract, he may then perform advisory services for the buyer with respect to the 
possible lender. 

AdYgrto StMfing 

The consumer's interests are adequately protected as long as there is full written 
disclosure of any fees paid by the consumer to the Realtor for enhanced sen/ices. When 
the consumer contracts with the Realtor, he/she will become legally obligated to provide 
the best possible loan alternatives. Importantly, the Realtor receives the same mortgage 
brokerage fee from the consumer no matter where a ioan is obtained. There is no 
incentive to do anything other than find the best source. This is the case with 
MortgagePower. as well as any other borrower-paid fee program. Most Realtors work 
with three or four lenders because of service, reliability and competitive rates. Our 
typical MortgagePower members refer less than 20 percent of their customers to us. 

Importantly, computer k>an origination systems have increased the consumer's choice. 
The same computer equipment can be used to dial into multiple systems to shop among as 
many as 50 lenders with hundreds of k>an products. Our system is reskjent in many 
Realtor offices ak)ngskje Rennie Mae and other computer loan origination systems with 
multiple lenders. 

It may be of interest to this committee that our customers typically shop two to four 
lenders and receive an average of 2.2 k>an commitments before they deckle which lender 
to go with. Clearly, consumers are k)oklng out for their own interests and are not being 
steered in any single direction. 

Doubl« Cammiaaift n 

The Reaflor does not charge a double commission. He/she receives a fee for the realty 
transaction. Any fee tor nnortgage services is for Incremental service rendered tor 
which the Realtor has an incremental cost. A Realtor can charge substantially less tor 
this servtoe because there Is an efficiency in provkJlng both the realty and mortgage 
service at the point of sate and spreading his/her overhead against both transacttons. 
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In 1986. we asKed HUD tor an opinion on borrower-paid toes betore we roltod out 
MongagePower nationally. HUD'S general counsel sent us a totter confirming ttiat'Such fees 
could be paid, as tong as they were fully disdosed up-front, in writing, and agreed to by the 
consumer. The intent of RESPA has always been to l^eep consumers informed and protected, not 
to restrict anyone's ability to charge a togitimate toe for services rendered. 

The icey words here are disclosure and choice. 

With MongagePower. we believe that the up-front written disctosure we require is the first 
step. Consumers need to know what fees are going to be charged and what services will be 
performed. 

The second protection comes from tiie fact tiiat it is ttie consumer who must pay the fee directly 
to the Realtor. The act of writing a check to tiie Realtor for these sen/ices is. in and of itself. 
ttie ultimate consumer protection. 

As long as all fees are fully disctosed and understood, and the consumer is In control of any fees 
paU. Realtors should have tfie option to charge tfie customer for sen^toes rendered in the finding 
of a mortgage. Consumers should be able to contract for ttiese services if ttiey wish. 

Al of our competitors' argumento are predicated on the beltof ttiat ttie consumer needs to be 
protected from himself. We dtoagree. Our experience is that consumers are capabto of watching 
out for ttieir own interests, as tong as there are suffident disctosures and adequate intormatton. 
avaiUbto to ttiem. 

We have reached ttie point where homebuyers can find ttie home ttiey desire, electrontoally 
enter a toan appUcations on ttie spot and know whettier ttiey have a committnent tor a toan betore 
ttiey toave ttie house. That is innovation. That is progress. 

The mortgage Industry needs to embrace innovation and use it to simplify and expedite ttie toan 
process. Instead of limiting or restricting competitton, we need to tocus our efforts on finding 
innovative ways to make housing more affordabto for Americans. 

We need to work togettier to find new and better ways to make our processes more effictont and 
our programs more ftoxibto so ttiat consumers will be abto to afford ttieir dreams. 

I beHeve we can achtove ttiat, but only if we put astoe ttie kinds of industry squabbles focused on 
restraining oompetftfon ttiat get in ttie way of real progress ttiat win benefit consumers. 

««« 



Digitized by 



Google 



48 



Release 



EXHIBIT A 



CITICORPO 

MORTGAGE 



FCR y.c?.£ :ntcrmat::n: 

Betsy Martin 

CITICORP MORTGAGE, I :;C. 

314-351-1441 



MortgagePower Program 
Fact Sheet 



Name; 



Benefits r 



FEATURES TMCLtJDE ; 

Priority PrQceaaing 



The MortgagePower Program — A package :f 
superior products and services available 
to consumers through MortgagePower 
members. It offers outstanding benefits 
for homebuyers and real estate 
professionals alike. 

Loan decisions are made within 15 
business days from a completed 
application, decreasing uncertainty on 
the part of the homebuyer and the amount 
of time it takes to close a sale. 

Variety of financing options, higher loan 
amounts and less hassle make for a more 
certain commitment for the borrower. It 
also insures quicker sales for the 
Realtor. 



Loan decision quaranteed in 15 
business days. This efficient and 
reliable application process gives 
consumers quicker answers and less 
anxiety. 
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«^inn3lifi<>d Pr^d&ss 



Fast Track Processing 



Unlike many lenders, Citicorp 
requires no deposit verification. 
Only an in-file credit report ana 
only pay stubs in lieu of 
verification of employment for lcar.3 
with only 10% down. 

With as little as 20% to 25% down, 
no income or employment verificaticn 
is needed. 



Fixed Rate Loans to 
§1 Million 



No Private 

Morrgay^ Tngnranri* 



Flexible Income 

Guidalinag 



Prft-Appr«i<al 



Pra-Approval 



IWilocatiQnPQiiftr 



Faster decision secures sales more 
quickly . 



A 30-year fixed- rate mortgage for 
home buyers needing a jumbo loan. 



The MortgagePower Program "Stretch- 
feature eliminates the need for PMI. 

No additional PMI approvals needed. 



Often allows borrowers who fall just 
outside the normal income guidelines 
to qualify for the home they want. 

Listings can be "pre-appraised** to 
expedite the selling and commitment 
process . 

HoflM buyers are offered a pre- 
approved loan amoimt commitment. 
They will know exactly the amount of 
the loan for which they qualify, 
contingent on finding an acceptable 
property. Buyers can negotiate a 
better sale price based upon a 
"cash" deal. 

special services to meet the needs 
of relocating clients Include pre- 
qualification to buyers know just 
how much home they can buy^ more 
liberal qualifying ratios, spousal 
income policy which will consider up 
to 100% of the relocating spouse's 
prevloua income^ option for a 60 -day 
rate lock or a 90 -day rate float. 
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MortgagePower 
Add 2 



Professional 
Attenr.ian 



Variety of 
Mcctqaqft Plan.^ 



BArKr,RntTNn. 



Problems which may arise during 
application process are identified 
early and handled quic)cly. 



Smooth sailing, hassle-free process 
allows homes to close quickly. 



Maximum purchasing power through 
choice of financial options to meet 
individual needs. 

The MortgagePower Program is an 
exclasive Citicorp program in which 
Realtors, mortgage brokers and 
builders invest a membership fee for 
the privilege of offering specific 
benefits to customers and speeding 
home sales. 

The MortgagePower Program has over 
4,000 member firms representing more 
than 100,000 agents and brokers. 

Additional benefits are added to the 
package regularly. 

Members have the ability to choose 
the specific elements that fit their 
customers' needs and enhance their 
relationships with these customers. 

The MortgagePower Program provides a 
premier level of service to members 
and promotes higher customer 
satisfaction. 

The MortgagePower Program features 
may vary from state to state. Not 
all features may be available in 
every state. 

Members are not excluded from 
representing any other lenders in 
any way. 
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I Mor tgag^Qwer 



EXHIBIT B 



A^^t(^4r 



CITICORP'S MORTGAGEPOWER PLUS 
FACT SHEET 



WHAT IS 

MORTGAGEPOWER 

PLUS? 



AVAILABILITY I 



MortgagePower Plus is a service enhancement to 
the MortgagePower program that provides 
consumers the: 

® Ability to obtain an on-line (fully 

automated) loan commitment in as little as 15 
minutes . 

* Ability to test various loan scenarios to see 
what typ6 of financing can best m^at the 
buyer's needi . (For example j n computerized 
model can help the buyer detflrmine if a 
30-yearf fixed-'r&te loan is more advantageous 
than a IS-year, fixed-rate lean or a 
one-year AHM, etc., based on current interest 
rates . ) 

* Ability to pre-qualify for a loan through 
Citicorp. 

* Ability to immediately access loan 
status information. 

Currently available only through Citicorp's test 
markets. National availability planned by 1991. 



BENEFITS X 



Faster loan processing for consumer which can 
increase negotiating certainty for both buyer 
and leller 

Prevents consumer from waiting 30 days 
(current average turnaround time for the 
industry) to get a daciaion on the loan. 
Tills eliminate* conauinBra anxiety in 
%raitin9# the uncertainty of not knowing 
f^ether or not the home is theirs « and the 
inability to continue with moving plans. 
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MortgagePcwer Plus Facts 
Page 2 



Enables consuners to compare various Citicorp 
loan options by giving them up-to-the-minute' 
pricing on various types of loans. 



LOAN PURPOSE: 



OCCUPANCY 
STATUS : 



PROPERTY TYPE: 



BORROWER: 



AMOUNT 
FINANCED: 



PRODUCTS 
AVAILABLE: 



Purchase money, first mortgage loan. 



Primary residence only. 

(No second homes or investment property. ) 

*» Residential (1-4 Family). 
° Approved Condominiums . 

** Residence Under Construction (provided the 
land is being purchased). 

° 1-4 borrowers (joint owners must all reside 

in the home . ) 
' individuals only. 



Kinimums $ 25,000 
Maximum: $500,000 
Loan to values Up to 90 percent of sale price 



« 6 -Month ARM 

« 1-Year ARM 

• 3-Year ARM 

** 15-Year Fixed-Rate Loan 

* 30 -Year Fixed-Rate Loan 



* * * 
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CUSTOMER AGENCY AND FEE AGREEMENT 

(FOR HOME FINANCING) 



EXHIBIT C 



TO: 



DATE: 



Ybu hcv» adviSMl m« Ihii you ar» autlwrizKj amJ prtpfiftd to pro«M« nw asslsla^ 

your s«rviCM may Includ*. but art not HmHod to (1) counsoiing on availablo homo financing products: (2) counseling on our 
d«M swvica and financing capabiWy; (3) aaaisianca in compitling loan applications: (4) additional assistanca in processing loan 
___. -• Idle 



I also understand that you ara a mtmbar of Citicorp Mortgage. Inc.1 MortgagePower* Program and as such your customers are 
•niitlod to certain banaAls not ganarally aimUabia to the ganarai pubila In order to partldpata In tha MoilgagePower Program 
have paid an annual fee. I undaritand that you are not raquirad to refer me to CWcorp Ikfeiigagei tna (XMJl or any other teiidec 
ehaR I tM required to seek financing through CMI or any other lender; 

I wouM Hto to engage you aa my agent for the purpoee of advlaing me about horne financing and to provide the services desc^^ 

abova. This agenqf wil continue until the earlier of the decinalicn of my loan request(a) or the cloaing of my loan. I acl^^ 

you cannol eommit any lender to provide financing or otheralae act on na behalf and lh« your aervlcea are purely advisory and 



I undernand and agree thal« aa PB mp s n aa tlon tor your fwme fin a nci n g servteeai I vvM pay you < 4 of tlie loen 

amount or $ - If the loan amount changee and a perc e m a ge ie apedfled, the fee «vifl be based on that percent- 

age of tfte final toanamourtt. I fcirttwr adtfwwledge tlwt itiia fee wM tM paid dbedty to you and ia not bnpoaed ty or paid to tlie lender 

I understand Vhtk, under applicable federal laN^ the above fee wM be ooneidered part of the coat of obtaining fwme financing 
and wM be die cl o e ed to me by the lender aa part of the finance ohaiga tor such financing. \bu may. if required by lender, fontvard 
a copy of iMa agreement to any leiHJer to wfwm I apply for a loan< 

Plaaae check one of ilia bona below: 

LJ CMI may communicsle dlreclly wNh you c on c erning certain aapedi of my loan, to Include forwaidbig any commitmerM letter 
and other loan documema and diaoloauree dlreclly to you. 

LJ CMI may not oommunicala dnectiy wUh you concerning certain aapedi of my loan, to Include fofwaidbig ar^f commilment 











amount), «M Pkmty QiwdiM Ufa inouiwwa Company «Mch ia a aubaUtory of CMI. «■ iaaua iw Inauranoe (• 
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EXHIBIT 



Diflcloture Ragarding Mortgage Adviaory SmricM 

To th« Seller 

You have enUred into a Liating Agreement with 



to act aa your agent for the sale of your property. Aa your agent, we owe to 
you a duty of undiyided loyalty in any tranaaction relating to thia property. 
We have two eaaential obligationa to you (1) to obtain the higheat possible 
price, giren market conditions, for the pr o p er ty and (2) to procure a ready 
willing and able buyer. 

In order to faithAilly pursue these obligations to you, wa may, with your 
consent, provide certain financial advisory services for prospective purchas- 
ers for a fee payable by that p«rson(s). This fee is entirely separate from 
any sales commission payable by you and will not reduce or increaae the 
amount of that conmiission. 

Since most home buyers seek financing for the purchase it may be advanta* 
geous to determine whether the prospective purchaser is qualified to obtain 
financing and to aaaist in obtaining auch financing. By providing thia addi- 
tional service to the buyer, we believe w^ can more eiSectively meet our 
obligations to you as your agent If you agree to permit us to provide such 
services, our agreement with the buyer will be substantially in the form of 
the Agency and Fee agraemiaiit attadiod to this dischMure form. Neither the 
closing of the loan nor the aale of your pr o p er ty will be contingent upon 
receipt of any fee owed ua by the buyer. 



By: 

Licensed Baal EsUU Agent 



Acknowledgment of StUer 

I have read and considered the above disdosurs. I will permitA^ not 
permit you to provide a prospective purchaaer the aervices described in this 
disclosure and the attarhment 



(See Referee Side) 



Digitized by 



Google 



55 



STATEMENT OF THE PRUDENTIAL REAL ESTATE AFFILIATES, INC. 

ON THE 

REAL ESTATE SETTLEMENT PROCEDURES ACT 

PRESENTED TO THE HOUSING AND URBAN AFFAIRS SUBCOMMITTEE 

OF THE 

SENATE BANKING, HOUSING AND URBAN AFFAIRS COMMITTEE 

September 19, 1990 
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IMTRODUCTIQN 

The Prudential Real Estate Affiliates, Inc. ("PREA") commenced 
the business of franchising residential real estate brokerage 
offices in early 1988. At the present time it has over 900 offices 
across the United States with its headquarters in Costa Mesa, 
California. In estaiblishing this franchise system, PREA had the 
opportunity to implement a number of new concepts with the 
objective of providing services to its frzmchisees which would put 
them in the forefront of the real estate brokerage industry. The 
key to this evolutionary step in real estate brokerage was to 
develop computerized systems for the enhzmcement of real estate 
brokerage offices. 

The computerization of the PREA franchise system included 
several software modules one of which was a computerized lozm 
origination system kno%m as CLOS. The CLOS system is one of the 
principal reasons why there is a confrontation between real estate 
brokers and mortgage bankers which has resulted in the current 
Congressional hearings. 

This controversy is framed in the context of the Real Estate 
Settlement Procedures Act, 12 U.S.C. sections 2601 et. seq. 
( ''RESPA" ) . The issue is whether or not compensation to real estate 
brokers for the operation of such systems is a referral fee. What 
is really occurring is a confrontation between two segments of the 
real estate industry resulting from a technological development 
which is causing a restructuring of traditional functions. 
Specifically, mortgage origination functions heretofore performed 
by mortgage bankers and mortgage brokers can now be performed more 
efficiently by real estate brokers through the use of computerized 
systems. In performing these services real estate brokers incur 
costs which gives rise to their need to receive reasonable 
compensation within the scope of RESPA. 

RESPA was enacted in 1974 to remedy a variety of practices in 
the real estate settlement process which were deemed to be 
detrimental to the consumer. Many participzmts in the industry 
claim responsibility for enactment of the statute including the 
Mortgage Bankers Association ("NBA") and the American L2md Title 
Association ("ALTA") . A concern of these associations was to 
estaiblish a statutory basis to prohibit the further payment of 
referral fees to real estate brokers for mortgage, title and other 
settlement service business. 

It is interesting to note that there is a substantial question 
as to whether mortgage services are within the scope of the 
statute. RESPA specifically identifies several settlement services 
yet there is no reference to mortgage services, notwithstanding 
their integral role in completion of the real estate transaction. 
There have been two federal court decisions which have found that 
mortgage services are not included within RESPA; however, the 
primary decision, U.S. vs. Graham Mortaaae Corporation 740 F2d 414, 
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419 (Sixth Circuit 1984) was a criminal case which necessarily 
required a narrow interpretation of the statute. 

RES PA imposes two major obligations on particular parties in 
residential real estate transactions in which there is a federally 
related mortgage. The first is the requirement to disclose all 
charges incident to the settlement of the covered transaction on 
a specified form, the HUD 1 Uniform Settlement Statement. The 
second is to prohibit the payment or receipt of referral fees or 
kickbaclcs or any splitting or sharing of the charges with respect 
to settlement services involved in virtually all residential real 
estate transactions. 

The operative provisions of RESPA which prohibit the payment 
of referral fees are set forth at 12 U.S.C. Section 2607, commonly 
referred to as section 8. RESPA by its o%m terms provides a major 
exception to the referral fee prohibitions by permitting payments 
to any person of a bonaf ide salary or compensation or other payment 
for goods or facilities actually furnished or for services actually 
performed. 

Over the past sixteen years, the predominant questions in 
applying RESPA to the real estate brokerage industry have been what 
is a referral fee and, to a lesser degree, what constitutes a 
referral. The RESPA regulations issued by HUD after adoption of 
this statute gave some initial guidance as to what constituted a 
referral fee. However, HUD has chosen not to limit its jurisdic- 
tion by delineating what is and is not a referral. 

The real estate industry involves complicated relationships 
with many practical variations which are not addressed in or go 
well beyond the scope of existing regulations. This has resulted 
in HUD issuing informal opinions which constitute a non-binding 
commentary by HUD on whether proposed business methods appear to 
be in violation of RESPA. Predominant attention in these opinions 
has been given to the referral fee provisions of section 8. 

In 1983 a controversy arose which was similar to the current 
situation. In that instance the ALTA sought to block real estate 
brokers from o%ming title agencies on the basis that such arrange- 
ments violated the referral fee prohibition of RESPA. In rejecting 
the ALTA's contentions. Congress adopted the controlled business 
provisions of RESPA clarifying that real estate brokers could refer 
business to settlement service compzmies in which they had an 
o%mership interest. Disclosure requirements were adopted as well 
as a limitation that the only gain from the referral of such 
business be a return on the real estate broker's ownership interest 
in the settlement service company i.e a dividend rather than 
referral payments. 

With reference to mortgage services, there have been two 
important positions taken by HUD which have shaped the controversy 
which exists today with respect to real estate brokers being 
compensated for mortgage origination services. Initially, Citicorp 
obtained an informal opinion from HUD which essentially stated that 
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payments by borrowers to real estate brokers for mortgage covinsel- 
ing services were not within the scope of RESPA. This was based 
on HUD'S conclusion that the statute was not intended to reach 
voluntary payments by consumers to settlement service providers; 
rather, only payments by settlement service providers were within 
the scope of the statute. 

A follow up to this position was a subsequent opinion issued 
by HUD to American Financial Network. This effectively reaffirmed 
the Citicorp opinion in recognizing that borrower payments to real 
estate brokers operating the American Finzmcial Network com- 
puterized loan system were not subject to regulation under RESPA. 

These opinions were ominous statements that caused concern 
within the mortgage banking industry. The MBA contended that 
payments by borrowers to real estate brokers for mortgage services 
were an indirect method for the payment of a referral fee by the 
lender to the real estate broker. Nevertheless, the threat to the 
traditional mortgage market from borrower pay arrangements was 
limited. Hence, there was mild controversy between the mortgage 
bankers and some real estate brokers but no significant conflict. 

The second major development which escalated the controversy 
between the mortgage bankers and the real estate brokers was the 
HUD opinion obtained by PREA on October 3, 1988. In that opinion 
HUD made a direct statement on compensation to real estate brokers 
for computerized loan origination services with respect to arramge- 
ments which it felt were within the scope of RESPA. HUD affirma- 
tively stated that real estate brokers as well as providers of 
computerized loan origination systems could receive payments which 
were subject to RESPA as long as the amounts paid were reasonable 
compensation for services rendered and facilities provided. 

As more particularly discussed hereinafter, PREA's system, 
CLOS, has payments being made by lenders on the system to PREA as 
the system provider, with a portion of such payments being paid by 
PREA to its franchisees for completed loan applications on the 
system. A copy of this opinion is attached hereto as Exhibit A. 

The PREA opinion was regarded by mortgage bankers as a direct 
threat to their traditional methods of business. It implicitly 
sanctioned payments to real estate brokers by other institutional 
participants in the real estate industry, which includes lenders, 
for mortgage origination services. This was a significant step 
beyond the earlier statements by HUD that borrowers could make 
payments to real estate brokers for such services. 

Upon issuance of the PREA opinion by HUD, the MBA launched a 
campaign to halt this trend. It lobbied HUD to change its position 
through new regulations which were being considered for RESPA; it 
requested that Congress amend RESPA to specifically preclude such 
payments; and, it proceeded at the state level to prohibit that 
which is now specifically permitted at the federal level. 



-3- 



Digitized by 



Google 



59 



In the spring of 1988 HUD had proposed revised RESPA regula- 
tions for public connent. That draft concentrated primarily on the 
issue of controlled business i.e. payments for settlement services 
performed by related companies. It gave little attention to broker 
compensation for mortgage services other than ratifying the 
Citicorp position. After the October letter from HUD regarding the 
CLOS system, there was extensive activity by the MBA to have HUD 
reverse this position through a second draft of revised regula- 
tions. 

There was an internal draft of regulations circulated within 
HUD in December 1988 which in concept proposed a reversal of HUD*s 
position. It should be noted that this aspect of the regulations 
would have been invalid as the services rendered exception to 
Section 8 can not be changed- by regulation to exclude real estate 
brokers from receiving reasonable compensation for any settlement 
services including mortgage origination. This draft was not, 
however, adopted by HUD nor was it ever issued to the public. 
There were requests by members of Congress that HUD not take any 
further action on the issue until such time as it could be 
considered at the Congressional level. 

In January 1989, the Bush administration took office and there 
were several departmental changes at HUD. The controversy of 
compensating re&l estate brokers for mortgage origination services 
was brought to the attention of the new personnel at HUD. There 
have been no further actions of significance on this subject 
although HUD has effectively reaffirmed its prior positions by 
allowing the status quo to remain. Hence, the necessity from the 
MEA's point of view to press for a Congressional review of the 
issue. 



Tag gLQg glSTBH 

In order to evaluate the arguments concerning the compensation 
of real estate brokers for operating computerized loan origination 
systems, one must understand how these systems work. PREA believes 
that CLOS is an ideal example of such a system. 

CLOS essentially serves as a method for lenders on the system 
to market and originate mortgage products at the real estate sales 
offices of the PREA franchisees. It is an efficient alternative 
to the traditional methods used by the lenders in which mortgage 
brokers and loan solicitors are the source of mortgage origina- 
tions. 

CLOS is designed to have on it approximately six to eight 
lenders that operate on a nationwide basis and three to four 
regional lenders in various areas aroiind the country. The exact 
number of lenders on the system will fluctuate. Nationwide lenders 
are selected on the basis of their eUsility to offer a wide variety 
of competitive loan programs and reputation for service. Regional- 
ly, PREA's franchisees recommend lenders that they prefer. This 
method of selection plus PREA*s desire to monitor the consistency 
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of lender service results in the system not being availaOsle to all 
lenders. There also are technical limitations on the number of 
lenders that can participate on the system so that it can function 
with reasonable speed for the user. The system makes available a 
variety of mortgage loan programs including, but not limited to 
conventional loans, adjustable rate mortgages, and mortgages with 
different periods of maturity. 

CLOS is first utilized by prospective homebuyers at the real 
estate broker's office to determine their buying power in light of 
current pricing and underwriting criteria for the mortgage products 
availaible on the system. By doing the pr equal ificat ion, the 
homebuyer and real estate salesperson are accurately informed of 
the loan amount and type of loan that the homebuyer is qualified 
to obtain. 

After a home is selected and a purchase contract entered into, 
the prospective borrower utilizes CLOS to select a specific loan 
product and make initial application for it by means of the system. 
The information, if any, previously entered into the system with 
respect to that prospective borrower, forms a basis to do the more 
precise selection of the appropriate loan. 

CLOS performs an unbiased presentation of loans based on a 
''Best Fit" analysis. After determining the type of loan desired, 
the prospective borrower then indicates primary and secondary 
preferences for distinguishing among the loan products available 
with that program type. For example, the primary criteria may be 
the lowest monthly payment amount or the lowest closing costs. 
When the first of these items is selected, it becomes the primary 
criteria for distinguishing and ordering the presentation of loan 
products availaible. The second choice criteria also provides a 
further basis for distinguishing and ordering those loans that have 
no difference in the primary characteristic such as the same 
monthly payment. 

The loan products are then displayed on -the system in order 
of priority as to meeting the criteria designated. The prospective 
borrower may, of course, alter the criteria to obtain different 
presentations of the respective products. Any of the loan products 
displayed under the "Best Fit" analysis may be reviewed in greater 
detail on the system. 

An employee of the real estate broker, the systems ad- 
ministrator usually becomes involved at this stage. PREA is 
testing the use of a financial specialist as a more sophisticated 
person to assist the homebuyer. 

The system also includes a short form loan application 
function which provides the basis for the lender to comnence 
processing the loan request. Upon completion of the short form 
application process, a telephone call is placed to the lender 
notifying it of the prospective borrower. 
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The lender will upon request give a rate and fee lock in based 
on the representation of the frzmchisee that the prospective 
borrower has completed a written application. The written 
application is sent directly to the lender so that it may im- 
mediately continue the loan approval process. 

The lender deals directly with the prospective borrower 
thereafter, PREA requests that the lenders communicate with the 
prospective borrowers on a weekly basis to notify them of the 
status of their loan applications. In the same regard, there are 
informational updates, using a detailed checklist, provided by the 
lender on the system to the respective franchisees with regards to 
the progress of the pending mortgage trzmsactions . 

The lenders on the CLOS system pay PREA a services rendered 
fee of $425 per application, although the HUD opinion was based on 
$500 per application. In support of this compensation, PREA has 
made significant expenditures in developing CLOS and incurs 
substzmtial ongoing costs in maintaining, updating, and administer- 
ing the system. 

The frzmchisees receive a flat fee of $100 from PREA for each 
bonafide application generated by them on the system. The 
franchisees incur direct overhead expense in maintaining employed 
personnel to operate the system. These are costs which would not 
otherwise be incurred by the franchisees as real estate brokers. 
It should be noted that $100 per application to the franchisees has 
proven to be too low even from a cost reimbursement point of view. 

TH» raoviDniQ OF cLoa arnvrrcKa by rbal bstotb bhokem la mot a 



The cornerstone of the MBA*s position is that the providing 
of computerized loan origination services by real estate brokers 
is merely a referral arrzmgement between the real estate broker and 
the lenders on the system. This position fails to recognize the 
added services being provided by real estate brokers operating 
systems such as CLOS and the costs incurred by them in rendering 
these services. 

It has been inaccurately asserted that real estate brokers 
have always provided these services without the use of a computer. 
However, real estate brokers traditionally have not provided these 
services as they usually referred buyers to mortgage bankers or 
mortgage brokers. 

Real estate brokers, particularly at the resale level which 
is the majority of transactions, traditionally did not take loan 
or credit applications. It is simply a myth to assert that real 
estate brokers were always performing services for lenders by 
taking applications for mortgages. 

Certainly real estate brokers have always done some pre- 
qualification work with homebuyers; however, this has not involved 
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the use of computers which do precise prequalifications based on 
current pricing and underwriting criteria such as done by the CLOS 
system. Beyond that, functions such as the "Best Fit" analysis 
under the CLOS system could not be performed by real estate brokers 
until the introduction of new technology and sophisticated 
software. 

Until recently the means to provide computerized mortgage 
services at the real estate broker's office was not available. The 
presence of systems such as CLOS now enaible real estate brokers to 
provide an enhanced version of the services that have ostensibly 
been provided by mortgage bankers or mortgage brokers up through 
the point of the mortgage application. 

The review of lenders, loan products and loan characteristics 
in light of current market information, followed by the loan 
application process, are important functions in the real estate 
transaction which are totally distinct from those of real estate 
brokerage. The fact that they are now being performed by another 
participant in the real estate transaction, the real estate broker, 
does not mean that these services are merely a referral. 

The mortgage bankers in asserting that services such as CLOS 
are only a referral cast severe doubt on the traditional functions 
of mortgage brokers. If providing assistance to the homebuyer with 
a computerized loan origination system and the preparation of a 
full or short form application is of no value, then upon what basis 
are payments made by mortgage bankers to mortgage brokers for the 
same or lesser services? It is incontestaible that mortgage brokers 
in many cases perform no additional functions beyond the applica- 
tion stagre. Mortgage brokers are often not involved in the 
underwriting process, loan documentation, and loan funding which 
follows the application stage. 

Nevertheless, it is commonplace for mortgage bankers to pay 
mortgage brokers or for mortgage brokers to charge the borrower up 
to 100 basis points for having obtained the borrower, selected the 
mortgage product and prepared the loan application. In the case 
of CLOS, the total compensation currently being received by PREA 
is $425 per loan from which $100 per application, usually 10 basis 
points, is paid to the real estate broker for their services. 

Compensation under borrower pay systems are at the level of 
approximately 50 basis points. This is paid by the borrower and 
is shared by the system provider and the real estate broker 
operating such systems. Again, this eunount of compensation is less 
than the amount that is normally paid to mortgage brokers for 
similar services. 

CLOS and at least one of the major borrower pay systems rely 
upon a compensated person being present in the real estate office 
to do the mortgage broker type of function. They review loan 
products and do the credit application process with the borrower 
after the real estate contract has been signed by the buyer and 
seller. In the case of CLOS, the systems administrator who is an 
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eaploytt* of the real estate broJcer works with the homebuyer. The 
added presence of such persons working with the buyer and the com- 
puterized systea is further reason why a mere referral is not 
occurring between the real estate broker's office and the lenders 
on such systems. 

HUD stated in its informal opinion to PREA that the compensa- 
tion arrangements proposed for CLOS were in compliance with RESPA. 
It did not believe that this was an arrangement for the payment of 
referral fees. This determination was based on the fact that real 
estate brokers as well as any other service providers are entitled 
to receive the reasonable value of their services rendered and 
facilities provided. 

The underlying basis for this conclusion as to the real estate 
brokers was that they were performing services and inciirring costs 
beyond those which are normally attributable to them in the real 
estate transaction. Accordingly, real estate brokers were found 
to be entitled to receive reasonable compensation for these 
services. 

The National Association of Realtors, PREA, and other parties 
interested in this issue all agree that the payment of referral 
fees should remain prohibited. Nevertheless, it is fallacious to 
characterize computerized loan origination systems as merely a 
referral arrangement. 

There are two aspects of a consumer cost analysis when 
considering computerized loan origination services. The direct 
inquiry is whether the consumer in using such a system is paying 
any more in obtaining a mortgage. The indirect approach is whether 
the lender is incurring additional costs which are in some manner 
passed on to the consumer. 

In establishing CLOS, PREA has determined that there should 
be no added costs to the consimer or the lender through their 
participation with the CLOS system. It should be recognized that 
CLOS is not a borrower pay system. There are no payments made by 
the borrower to the real estate broker or the system provider for 
the CLOS services. 

Secondly, a basic operating premise of PREA with the lenders 
on CLOS is that the origination costs, including interest rates and 
loan points, paid by the borrower to the lender are to be no higher 
for a loan originated thxrough CLOS than for the S2uiie loan obtained 
outside the system. Hence, there is to be no chzmge in the 
lender's pricing by virtue of the fact that a loan is originated 
from the CLOS system. 

The cost to lenders on CLOS to obtain an application from the 
system are no more and often less than their cost for applications 
from traditional sources. Loan applications from mortgage brokers 
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which result in closed loans frequently cost the lender directly 
or indirectly one point. In-house costs to lenders that use 
mortgage solicitors to obtain applications are in the range of 50 
to 75 basis points. Contrast this to the $425 fee (on the average 
being 42 basis points) that it costs the lenders on CLOS to obtain 
an application from that system. 

Obviously the lenders on CLOS have no mortgage brokerage costs 
because the applications come directly from the real estate broJcer. 
Additionally the lenders on CLOS have committed to not send their 
mortgage solicitors to the PREA franchisees to avoid duplication 
of marketing efforts at those offices. As a result of the 
foregoing there is no economic reason for such lenders to seek 
higher loan costs directly or indirectly from homebuyers par- 
ticipating on CLOS. 

With regards to borrower pay systems, lenders generally reduce 
their loan points to the extent of the payment being made by the 
borrower for the services of the loan system and real estate 
broker's operation thereof. This is the same pricing method that 
lenders often use with mortgage brokers. Accordingly, the consumer 
should not be paying more for loans derived from such systems. 

The presence of multiple lenders on computerized systems and 
in particular the unbiased selection of loans on the CLOS system 
creates added competition. Lenders that retain higher rates and 
charges will not have their loans selected by the system and 
displayed as the best priced products for borrowers. 

The prolification of such systems should be encouraged to 
expand this competitive environment. Stifling this trend through 
efforts to prevent real estate brokers from receiving reasonable 
compensation for these services is contrary to this goal. 

gliQg APPg BryiCIgffCT T9 TBB RBMi WTKSZ IMPTOTRY 

The emergence of CLOS is a significant improvement in the real 
estate transaction. Not only are these services a more efficient 
method for mortgage bankers to originate loans but they are also 
an added tool which enable the consimer to make an informed 
selection of the mortgage. 

Homebuyers up to now have had to rely primarily upon the real 
estate broker for referral to a lender. This has been a struc- 
tural weakness in the overall transaction in view of the fact that 
homebuyers have not shopped for mortgages in the way that they shop 
to find a home. It may be fair to state that homebuyers today are 
often aware of the prevailing interest rates; however, this does 
little to assist them in actually selecting a lender because most 
lenders ostensibly charge similar rates. Systems such as CLOS 
provide the homebuyer with the information to participate meaning- 
fully in the mortgage and lender selection process. 
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The presence of this tool at the real estate broker's office 
is of further importance in that it provides an immediate basis for 
the homebuyer to proceed with obtaining a mortgage. This is an 
improvement to the prevalent scenario where the homebuyer completes 
the contract of purchase, leaves the real estate broker's office, 
and spends several days contacting lenders that have been recom- 
mended by the real estate broker. 

Mortgage bankers have been losing money for years on the 
origination of mortgages. As illustrated on Exhibit B attached 
hereto, the average loss on origination, (through closing) is 
$1,244.00. This loss has been increasing for the past several 
years. This trend compels the industry to seek greater efficiency 
at all stages of the mortgage origination process. 

Many mortgage bankers have chosen to withdraw from the retail 
end of the business and purchase loans which are in the process of 
being or have just been funded. Others have chosen to originate 
mortgage from systems such as CLOS. A computerized loan origina- 
tion system is an attractive alternative to the costs of in-house 
production of business through mortgage solicitors or obtaining 
business from mortgage brokers. Furthermore, utilizing such 
systems is more efficient in having other parties, the system 
provider amd the real estate broker, bear the overhead costs 
attributable to obtaining loans. 

From a structural point of view, the functions of loan 
origination through application can now be performed by different 
parties in the real estate trzmsaction. The computer system 
provider zmd the real estate broker are taking on responsibilities 
that were traditionally those of the mortgage banker or the 
mortgage broker. Certainly, there is no reason why this shifting 
of functions should be impeded legislatively at the federal or 
state level. 

The real estate broker is a natural point of sale for services 
related to the real estate transaction such as mortgage, title or 
escrow. The providing of multiple services by a single source 
could lead to packaged pricing. The consumer may pay less for 
these services on a combined basis, which might include the real 
estate brokerage commission, as compared to payment for these 
services individually. 

The mortgage banking industry should take a positive approach 
to this technological development. Mortgage brokers in particular 
should duplicate such systems so that they can be promoted to the 
public directly or through real estate broker offices. Regional 
and local lenders can also form similar systems for the presenta- 
tion of mortgage information to the home buying public. It is 
simply short sighted for anyone to attempt to block technological 
progress through legislation. 
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THERE IS MO C01tFI.ICT OF IMTBRgflT IN REAL EflTATg BROKERS PBOVIDIIIQ 

MORTOMB ggRTICgg 

Assertions that there is a conflict of interest in real estate 
brokers providing mortgage origination services to home buyers 
exhibit a lack of understanding of the real estate brokerage 
process and the responsibilities involved. Initially, it is 
entirely consistent with the interests of the seller for the real 
estate broker to assist the buyer in completing the transaction. 
PREA encourages its franchisees to promote CLOS as an additional 
service to encourage sellers to list their homes. CLOS is presented 
as an additional capaibility of the franchisee to assist the future 
purchaser of the seller's home in completing the transaction. 

Under traditional real estate broker relationships the primary 
obligation of the real estate broker is to bring a ready, willing, 
and able buyer to the seller. Mortgage prequalification of a 
prospective buyer on a CLOS system is certainly consistent with 
determining what the buyer is able to purchase. 

Once a real estate contract has been entered into by the 
parties the real estate broker generally is not required to take 
further affirmative steps towards completion of the transaction. 
However, from a practical point of view, the commission is usually 
not earned until the transaction closes. Increasing capabilities 
which result in providing further assistance to the homebuyer, such 
as computerized loan origination services, merely improve the 
chances of the real estate transaction being completed to the 
satisfaction of all parties involved. 

Disclosure to the seller by the real estate broker of added 
capaibilities such as having CLOS in the broker's office would, in 
any event, negate theoretical agency conflict issues. 

In the 'past few years the courts as well as the legislat\ires 
in over 21 states have recognized that the real estate broker, 
particularly one dealing directly with the buyer, may be an agent 
for both parties. This has led to legislation estaiblishing 
disclosure procedures in many states whereby the real estate broker 
and the parties involved acknowledge whether each real estate 
broker is the seller's agent alone, a dual agent, or the buyer's 
agent . 

In the instance of a dual agency or buyer's agency there is 
no possible inconsistency in providing mortgage origination 
services to a homebuyer. Furthermore, as previously noted it is 
simply illogical to contend that the real estate broker which 
represents the seller only, by direct agency or sub-agency, has a 
conflict in providing mortgage assistance to the homebuyer. 

It has also been asserted that a conflict of interest arises 
because the real estate broker is receiving compensation for 
mortgage origination services from the lenders on the computerized 
loan origination system. Hence, it is concluded that such real 
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estate brokers steer homebuyers to lenders on these systems in 
order to obtain compensation. 

Notwithstanding the assximption that services rendered 
compensation to the real estate broker is an added incentive for 
steering, the facts do not support this conclusion. PR£A*s 
franchisees have used CLOS modestly, with the vast majority of the 
mortgage business going elsewhere. The experience of major real 
estate brokers with respect to related ancillary services has been 
tbm same. 

The steering argument also ignores the added role that the 
consumer is able to play by virtue of the computerized loan 
origination system being present in the transaction. CLOS is an 
ideal example in that the homebuyer is given a wide selection of 
loan products and is aJarlQ to request that the system do an unbiased 
selection of those products based upon the homebuyer *s criteria. 
At the point where the homebuyer is reviewing loan products as well 
as lenders the chances of steering are diminished, if not eliminat- 
ed. Additionally, the amount of net compensation to the real 
estate broker's office after its expenses for being on the system 
is de minimus and not a factor that will influence the direction 
of mortgage business. Little if any of this compensation finds its 
way to the actual real estate salesperson that suggests the use of 
CLOS by the homebuyer. 

Compare this to the competitive environment which exists in 
the absence of such systems. Real estate brokers recommend 
mortgage bankers or mortgage brokers to homebuyers for a variety 
of reasons which in most instances would be considered arbitrary 
as opposed to the precise display of information on computerized 
systems. The homebuyer is then in the position of dealing with a 
mortgage banker whose sole interest is the providing of its o%m 
mortgage products without reference to or comparison with those of 
competing companies. Mortgage brokers pose a similar situation in 
having there sole compensation dependant upon the homebuyer 
obtaining a mortgage from the specific lenders which they 
represent. 

Computerized loan origination systems are a significant step 
forward in giving the consumer a sophisticated review of mortgage 
products and lenders in a non-lender environment. The homebuyer 
can then proceed in any direction desired based upon a comparative 
analysis of lenders and their products. 

COMCLD8IQM 

The real estate industry with respect to mortgage services is 
clearly proceeding through a period of structural change. The 
development of new computer technology has now involved the real 
estate broker in the mortgage process. This trend in the long run 
is irreversible. Furthermore, there will inevitably be further 
structural changes in the real estate industry. These will include 
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the vertical Integration of ancillary settlement service companies 
which will add further efficiencies to the real estate process. 

RESPA Is adequate In Its current form to address the legality 
of payments among settlement service providers In light of these 
changing clrcxamstances . The fundamental concept to be applied Is 
that the payment of reasonable value for services rendered zmd 
facilities provided Is permissible. 

Many variations In business methods will continue to develop 
among the settlement services Including mortgage. RESPA would have 
to be under constant zunendment to address each possible business 
arrangement. It Is best to allow HUD to consider Individual 
methods of business upon their merits and enforce the statute In 
light of the basic principles stated therein. Furthermore, 
recourse exists at the judicial level to determine whether or not 
particular arrangements circumvent the referral fee prohibitions 
of RESPA. 

PREA is confident that the compensation method under CLOS Is 
not a referral fee arrangement In any respect, particularly as to 
the activities of the real estate brokers involved. HUD also did 
not believe that this was the case and many mortgage banJcers 
concur. 

Several years ago a similar controversy arose between the 
American Land Title Association and the real estate brokers with 
respect to real estate broker owned title agencies. The issue then 
was also whether the business arrangement violated the referral fee 
prohibitions of RESPA. The efforts of the title Industry to block 
real estate broker Involvement In that business were rejected by 
Congress and controlled business provisions based on disclosxire 
were adopted as amendments to RESPA. 

In view of the fact that Congress allowed real estate brokers 
to recosmiend the use of settlement service providers related to 
them in ownership, It would be Inconsistent for Congress to now 
conclude that real estate brokers cannot be reasonably compensated 
for directly providing a portion of one of these services, mortgage 
origination, in real estate transactions. 

There has been an over reaction to a technological development 
which Is still in Its early stages. Efforts to stifle this 
development through a legislative ban on services rendered 
compensation to real estate brokers using this technology Is 
protectionist and unwarranted. PREA submits that CLOS and other 
computerized loan origination systems should not be prevented from 
competing In the mortgage origination market place. 
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Stanley M. Qordon« Ssquire ^^ 

Gordon and Drysdala 

610 Mttuport Cantar Driva 

Suita 700 

ttewport Baaeh, CA 92660 

Daar Mr. Gordons 

Thii la in raaponaa to your lattar datad July 18, 1988 in 
which you raquaatad an opinion whathar a particular arrangaraant 
ii conaonant with tha Raal Eatata Sattlaaant Procaduraa Act 
(RESPA) (12 U.8.C. $2601 at aaq.) or tha RESPA ragulations 
(Ragulation X) at 24 CFR TarTTSOO. HUD'a longatanding poaition 
that tha making of a nortgaga loan is a sattlamant service is 
restated in S3 FR 17428, Coluiui 3, May 16, 1988 (the proposed 
Regulation X revision). We conclude that we have jurisdiction 
over Batters raised by your question. 

Your July 18, 1988 letter states that The Prudential Real 
Batata Affiliates, Inc. (** Prudent ial **) , a subsidiary of The 
Prudential Insurance Coapany of America, has recently commenced 
operating aa a franchiaor of real estate brokerage franchisees 
nationwide. These franchisees will be independently oimed and 
operated buainassea principally engaged in reaidential real 
estate activity. A computerized loan origination (CLO) system 
will be an integral part of the franchise relationship. 

The CLO system will be a mechanism for lenders to bring 
their mortgage products to prospective homebuyers in the sales 
offices of the franchisees. It is anticipated that the system 
will typically include as many as six national landers and three 
regional lenders per area and will make available a variety of 
mortgage loan programa. Prospective homebuyers will first be 
able to use the system to determine which type of loan is most 
suited to their financial situation (a pre-qualification 
function). The system will alao include a loan application 
function which will enable the prospective homebuyer to actually 
generate a loan application, and the system will produce a 
Regulation X Good Faith Estimate, the Regulation Z Truth in 
Lending disclosure forma, and, if necessary, a Regulation X 
controlled business arrangement disclosure form. 

Upon completion of the loan application, a communication 
(currently expected to be a telephone call) will be directed to 
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the lender notifying it of the prospective borrower. The lender 
will give a. preliminary coamitnafit baaed on the representation by 
the franchisee that the prospective borrcwer has generated an 
approvable application through the system The CLO systea will 
then directly transmit the application to the lender a signed 
application will be dispatched to the lender soon thereafter. 
The lender will deal directly with the prospective borrower from 
this point. 

The lenders included in the system will pay Prudential, the 
franchisor, a fee in the ranije of $450 to $500 per loan 
application. Prudential will give lenders a credit for thoee 
applications which are subsequently denied by the lender oz 
cancelled by the prospective borrower. The flat fees paid to 
Prudential by each lender are intended to be for the reasonable 
value of the aerv cea rendered and facilities provided related to 
the CLO system. Franch sees will receive a flat fee from 
Prudential, not to exceed 5100, for each application generated by 
them on the system as recompense for operator tip* and expense in 
pre-qualification and qualification activities Franchisees will 
retain a fulltioe employee to perfofm these activities. 
Prudential will exercise its interior quality control in concert 
with respective lenders to deterraina whether applications that 
are frivolous, incomplete, or otherwise not acceptable for the 
lender for further processing are being placed in the system. 
The intent of the payment to the real estate brokerage 
franchisees is to reimburse costs of services rendered and 
expenses incurred in operating the computerized loan origination 
system and dealing with homebuyera. Ho fees between lenders and 
franchisees or between franchisees and borrowers are 
contemplated. 

Fees proposed to be paid by lenders to Prudential, the 
franchisor, and to real 'estate brokerage franchisees appear to be 
fees similar in character to fees for ''goods or facilities 
actually furnished under Section 8(c)(2) of RESPA. In reviewing 
an analogous arranqement of the Ohio Association of Realtors 
REAL-FIND program in an October 9, 1984 letter (enclosed), then 
General Counsel John J. Knapp concluded that while payment for 
computer time and usage did not fit neatly into the language of 
Section a{c)(2), describing "goods or facilities actually 
furnished", HUD had the general authority to exclude payments 
which did not appear to be disguised kickbacks or referral 
fees. He concluded that a $200-$250 payment for computer time 
was not barred by Section 8 In the program presented here, the 
payments are for the computer so ft ware /hard ware system, system 
upgrading and administration by the franchisor, and system 
operation by the franchisees.. Under this program the prospective 
borrower is placed in a position to choose an appropriate 
mortgage loan program and initiate the loan application process 
from the offices of the real estate brokerage franchisees. Based 
on the rationale in the October 9, 1984 Knapp letter, we conclude 
that these payments are not barred by Section 8, so long as there 
is a reasonable relationship between costs incurred and fees 
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paid. This is particularly important in the case of the fee paid 
to franchisees; the flat fee for applications generated should 
not be excessive so as to constitute a disguised referral fee. 

The Department has published proposed rules in the Federal 
Register on May 16, 1988 (53 FR 17424). While your program as 
described does not appear to violate the principles set forth in 
the proposed rule, you should be aware that no commitment can be 
made to the content of the final rule and it could have an 
adverse impact on your program. Also, we have not considered in 
this opinion whether the arrangement would be permissible under 
FRA guidelines. 

This opinion represents an unofficial staff interpretation. 
Reliance on an unofficial staff interpretation does not provide 
protection from liability under Section 3500.4. 



SiooArely, 




^HJdLUL . 



Srant E. Mitchell 
/senior Attorney (RESPA) 



Enclosure 
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Gordon and Drysdale 

ATTORNEYS AT LAW 

eiO NCWPORT CENTER DRIVE 

SUITE 700 

NEWPORT BEACH, CALIFORNIA 92660 



October 5, 1990 



Mr. Edward N. Nalan 

Senate Comnlttee on Banking, Housing, and Urban 

Affairs 
Room SD 534, Dirksen Senate Office Building 
Washington, D.C. 20510 

RE: RESPA Hearing 

Dear Mr. Malan: 

I have reviewed the transcript of the RESPA hearing on 
September 19, 1990 at the Senate subcommittee level. Enclosed are 
four pages with minor clarifications marked thereon as corrections 
to the record. 

It was also noted during the hearing that participants could 
submit additional comments for the record. The Prudential Real 
Estate Affiliates, Inc. wishes to submit the following statement 
for inclusion in the record: 

There have been several questions and comments 
during the hearing as to whether the real 
estate broker in performing computerized loan 
origination services is being paid for a 
function which the real estate broker has 
always performed. The Prudential Real Estate 
Affiliates, Inc. believes that the operation 
of such systems at the real estate broker's 
office is a mortgage brokerage function which, 
historically, has been performed by mortgage 
brokers or loan solicitors. Furthermore, the 
mortgage brokers and loan solicitors receive 
compensation for these services as they have 
an actual value in being a part of the mort- 
gage origination process. The function that 
real estate brokers generally perform in the 
absence of these systems is to refer the home 
buyer to a mortgage broker or mortgage banker 
to obtain a loan for completion of the trans- 
action. On the other hand, the review and 
analysis of loan products on a computerized 
system at the real estate broker's office is a 
detailed process which has a value separate 
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Mr. Edward N. Malan 
October 5, 1990 
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from real estate brokerage. It is also an 
added benefit to the consumer in providing 
increased involvement in selection of the 
lender and products rather than merely being 
referred by the real estate broker to the 
provider of loan products. Furthermore, the 
preparation of documentation to initiate the 
application process is certainly a function 
which is not generally performed by real 
estate brokers. The mortgage banking industry 
pays compensation to mortgage brokers for 
these same services with additional compensa- 
tion being paid for services through the point 
of underwriting. There is no duplication of 
functions by virtue of the fact that services 
are performed at the real estate broker's 
office rather than by a mortgage broker or a 
loan solicitor who is compensated by the 
mortgage banker. 

Please include the foregoing in the record. If you have any 
further questions, do not hesitate to contact the undersigned. 



Very truly yours, 
STANLEY N. GORDON 



SNG:pn 
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National Association of Mortgage Brokers 
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Statement of 

NATIONAL ASSOCIATION OF MORTGAGE BROKERS 
(NAMB) 

Before the 
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NatkHial Association of Mortsagc Broken 

706 East BcQ R<Md • Soiie 101 • Phoenu. AZ 8S022 • Tdephooe (602) 992-6181 



September 19. 1990 

Senator Alan Cranston, 
Chairman. Senate SubcomBittee on 

Housing and Drban Affairs 
Dirksen Senate Office Building, Boob 538 
Washington. DC 20510-6075 

Be: NAMB Testimony on BBSPA related issues 

Dear Senator Cranston, 

The National Association of Mortgage Brokers (MAHB) , a not-for- 
profit professional society, welcomes this opportunity to present its 
viewpoints on the complex and controversial issues of RESPA. 

NAMB represents the relatively new and beneficial industry of 
professional Mortgage Brokering - an industry comprised mainly of small, 
privately owned businesses providing a positive economic service for the 
consumer, the community, the lender and the real estate broker. 

Purpose 

Our purpose in addressing this committee today is to insure that 
each at the cammittee members and staff understand the function, 
benefit, and special regulatory requirements of Mortgage Brokers. 

NAMB Backcround 

NAMB is a not-for-profit professional society incorporated in 1973 
which provides educational certification networkinB and legislative 
services to residential and coimarcial Hortgage Brokers across the 
nation. In the process, the iftenbera and their organization work to 
improve the quality and profess ionalisn of Mortgage Broker services 
available to the public. Through its national professional meBibers and 
affiliated state organ izatiocis HATfB now r«presftnt$ ovsr 3 700 ^small 
business members across the nation who are part of iiii industry eati mated 
to originate between 55% to 65% of all residential mortgage lending in 
the nation. 

HAMB's Bole la The Industry 

During its entire history, NAMB has worked to promote the 
professionalism of the Mortgage Broker. Today we are involved in: 
education through seminars and conferences; professional certification 
programs designed to insure an educated and experienced Mortgage Broker; 
fraud prevention and awareness campaigns designed to educate and assist 
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Housing and Drban Affairs 
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both our members and the wholesale lenders; networking through P.C.- 
basedi bulletin boards, njeinberablp rosters and newsletters; public 
auar^ness programs i^hich explain the economic benefits of our industry 
through video productions brochares, public speaking and other media; 
and working with various federil and state legislative and regulatory 
bodies to let them know the needs and benefits of our industry. 

Mortgage Brokers Defined 

A Mortgage Broker is a trained real estate financing professional 
who, aa their ma or business and for a fee, puts together a lender and a 
borrower after having thoroughly reviewed the needs and capabilities of 
that borrower, the characteristics of the borrower's property and the 
various lending progranis available from a wide range of lenders. They 
do this in compliarice with and under the restrictions of all state and 
federal laws relating to Mortgage Brokers. 

The Mortgage Broker completes the origination function in the life 
cycle of a Enortgage. After having trained, been licensed, established a 
business, being approved by lenders, advertising, attracting customers 
and taking an application, the Mortgage Broker accomplishes what is 
really the most crucial phase in their part of the origination function, 
the processing phase. 

During the processing phase the Mortgage Broker completes all the 
verifications of employment deposits, mortgages and other debt; orders 
the appraisal, credit reports, and preliminary title; prepare3 the 
initial Reg-Z and Good Faith Estimate disclosures; completes submisaion 
sheets, borrower assertions and final FNMA Form 1003s, or i&ortgage 
app ications The final package is then submitted to the specific 
lender uhich has been selected by the Mortgage Broker aa having the best 
comb iaat ion of rates points terms and record of closing. Since a 
good Mortgage Broker is familiar t?ith the qual fying requirements for 
multiple lenders J the same Mortgage Broker has more than a 90% closing 
rate the first time a package is submitted to a lender. A single lender 
CLO doesn't have that same success rate because all of their packages 
are submitted to the same lender regardless of the applicability of the 
loan programs they have available. 

Lenders are moving targets in that the programs offered by them and 
the rates inherent in each prograai change Quite frequently sometimes 
more than once a day. A Mortgage Broker offers the opportunity to go to 
a different lender at the la^t second if the inatitutlonal programs have 
changed or if the circumstances of the bcrro«er or the property warrant 
changing. Single lender CLOs don't offer that flexibility. 

A mortgage banker is distinguished from a Mortgage Broker in that, 
under state law definitions as to the functions performed, the mortgage 
bankers frequently use their own funds and/or service the loans after 
closing. A Mortgage Broker in most cases cannot. 
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A real estate broker receiving a fee for only taking an application 
and referring it to a lender vould fit neither of the above definitions. 
They provide none of the benefits of either a tlortgage Broker or a 
Okortgage banker If a CLO captures" the processing of a mortgage 
application and it is really durittg the processing phase that a 
tlortgage Broker makes the final sod ifiost info need decision as to which 
lender a package will sent, then the borrower has lost the capability to 
choose between lenders. The market changes every day and most of the 
single lender CLOs are very rarely the best situation for the borrower. 

Most Mortgage Brokers employ no more than four to six employees on 
staff Most of the companies are incorporated and privately-owned by 
the manager or chief originator for the contpany. Very few of them are 
what we would refer to as deep pockets Hany of the owners are former 
loan officers of mortgage lending f nancial institutions. Some 
estimates p ace the number of Mortgage Brokers nationwide as high as 
40,000. Conservative est mates place the number of actual operating 
retail businesses at around 10,000. 

Over the past tiio years various sources and surveys have tried to 
determine the amount of residential lending originated by Mortgage 
Brokers. The best estimates available put the 1988 originations by 
Mortgage Brokers at somewhere between 47% and 65% of all residential 
mortgages generated. If the 9SB total residential mortgage origination 
volume was around $365 billion, the amount generated by Mortgage Brokers 
would then be sotnewhere between $171 billion and $237 billion. Our 
sources all agree en one thing: the figure has been increasing 
substantially in recent years. 

Since knowing these figures is so important to understanding the 
real estate finance industry i HAMB would volunteer its resources to work 
with HOD or anyone else in developing rtote meaningful figures. At this 
time, the federal figures provided through HUD refer to the dollar 
amount of loans originated only in terne of the actual lender of record, 
not in terms of who took the application and processed the mortgage. 

The major growth in the industry in terms of numbers of Mortgage 
Brokers occurred during the 1980-1987 time period and most of the firms 
formed originally relied on manual processing systems. The majority of 
thcise ntortgage brokerages have since undergone a radical transformation 

nto automated processing. For small businesses this was a difficult 
transformation because of the capital and time investment required. The 
reascin for automaticin was the huge voliime of loans being originated in 
the 1986 and 1987 time period coupled with the personalised service 
offered by Mortgage Brokers and advances in microchip technology. 

Today, the majority of the residential mortgage brokerage industry 
has automated with everything from the fax machine to computerized 
application processing, document preparation, computer accessed credit 
reports, shared-use on-line rate systems, and local area networks. Many 
of them are tied into the very CLOs which are the subject of so much 
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coroment today. Although small. Mortgage Brokers as entrepreneurs are 
very efficient providers of an origination function which in the past 
had been very expensive to the financial institutions which provided the 
service. 

The Bconomic Benefits of A Horttfage Broker 

A Mortgage Broker provides a positive economic benefit to three 
groups: the consumer, the community, and the lender. 

The consumer benefits in that the Mortgage Broker provides them the 
opportunity to shop from among the whole spectrum of local, state and 
nationwide lenders rather than Just the few local lending institutions 
available. As a result, the consumer typically obtains better rates, 
points and terms than they would otherwise, and does so with a much 
better success rate. 

The community benefits in that the Mortgage Broker brings into the 
community funds for real estate investment from all across the nation, 
funds which would not hiave otherwise been available. These funds, by 
the way, are very frequently at rates below those in the local market 
and force the local institutions to become more competitive in terms of 
rates. 

The lender benefits in being able to adopt the flexibility of 
entering or leaving a market quickly and easily with no heavy investment 
of capital for a brick and mortar location, no staff of managers, loan 
officers, processors and receptionists requiring salaries and benefits 
packages, and no expensive advertising programs. All of this overhead 
is borne by the Mortgage Broker. 

RBSPA - THB BACK6RO0ND 

When RESPA was written, the real estate industry needed a way to 
eliminate kickbacks. The referral of business within the industry was 
based solely on referral fees and not on quality of service and had 
become rampant with misuse and conflict of interest. The answers to 
those problems were to require disclosures, to define what a kickback 
and a conflict of interest were, and to make such things illegal. This 
is as important today as it was then. 
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What is different today is that there has been a change in 
technology and terminology This confuses some of the issues. There 
has also been the deveioptoent of a whole new industry on a massive 
scale, the mortgage brckerage industry. Hone of this has been taken 
into consideration prior to this point by existing regulation. We 
intend to address these changes in our testimony today. 

RSSPA - THB ISSUES 

Mortgage Broker Bxemptlon 

Our position is that RESPA should be modified to make it clear that 
Mortgage Brokers may be paid a fee for the service they provide and not 
have to make additional disclosures beyond thosis already given, which 
are the same as those a lender provide^ This may be acccmpL shed 
through the addition to RESPA of a Mortgage Broker Exemption. An 
attempt was made to create such an exemption In the HUD leaked draft of 
RiirA cnangts m December of 1988. There are Enany reasons for such an 
exemption arid they are not related to either the question of real estate 
broker kickbacks or CLOs. 

First, in most cases professional Mortgage Brokers dealing in 
residential real estate are already complying with a full slate of 
disclosure requirements through Reg-Z ( "Truth- in-Lending" ) , the 'Good 
Faith Estimate" requirements of RESPA, Reg-B {The Equal Credit 
Opportunity Act" FTC rate advertising guidelines and through 
distribution of the HUD Settlement Costs Booklet and the Consumer 
Handbook on Ad.ias table Edte Mortgages, if applicable. All of this is in 
addition to the requireaents of the Uniform Settlement Statement (HUD-1) 
form, which is prepared at closing. These, if done properly, already 
disclose the fu 1 cost of doing business with a Mortgage Broker. There 
is no need for another Mortgage Broker disclosure form under these 
circumstances . 

Secondly, the work done by a Mortgage Broker encompasses a great 
deal more than Just the "naked referral" of business. It involves, as 
stated before analyzing and qualifying for alternative lenders and loan 
products tht entire processing function the initial underwriting of 
the package and sometimes, even the preparation of loan documents. The 
scope and effort of the work and the resources required in terms of 
equipment and facilities are, on the whole, no different from the 
resources required for a real estate broker and, in terms of staff, are 
significantly greater than for a real estate broker. The Mortgage 
Broker also has to have additional support staff for processing, 
underwriting and document preparation. 
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Thirdly, over half the states in the nation, representing the vast 
majority of all real estate transactions in both dollar amount and 
number of transactions, have now recognised that there is a need to 
separately regulate Mortgage Brokers. This is in itself recognition of 
the important part that Mortgage Brokers play in the real estate finance 
and financial institutions market. Many of the states have further 
recognized the broad scope of experience and unique knowledge that is 
required in order for Mortgage Brokers to properly and professionally 
serve the interests of the public. In those states such things as 
mandatory testing, experience requirements, education requirements, 
bonding, periodic compliance examinations and initial and periodic 
licensing fees are in force to insure that the public is being 
protected. Where those requirements exist on a practical basis NAMB 
supports them: where they do not exist HAMB promotes their practical and 
informed development. They are necessary and anyone participating in 
obtaining real estate finance for compensation should be subject to 
them. 

Finally, when considering pure referrals versus the professional 
Mortgage Broker approach of full processing, Mortgage Brokers should be 
allowed to charge for their services by basing their fee on the size of 
the loan and allowing the market to determine whether or not the fee is 
appropriate. This is the way the wholesale lending industry currently 
operates across the nation. If the fee charged by a Mortgage Broker is 
market competitive, then the consumer will pay it. If the fee is not 
market competitive, then the consumer will go elsewhere for financing. 
Any mortgage brokerage exemption should be structured to permit this. 

Referral Fees 

To us, the area of permitting real estate brokers to be paid for 
loan referrals in addition to their sales commission is the most 
complicated and confused area of the entire RESPA conflict: a multi- 
issue, multi- interest, multi-billion dollar question. Everyone has a 
different way of quantifying or defining the issues. For purposes of 
our presentation we will present them as follows: 

Kickbacks: In the context of RESPA a kickback occurs when: 

"A person accepts any fee, kickback or thing of value pursuant to 
any agreement or understanding, oral or otherwise, that business 
incident to or a part of a real estate settlement service involving a 
federally related mortgage loan shall be referred to any person. " 

That constitutes a "section 8" violation. 
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Kickbacks should not be allowed. We agree that they are 
iiiflippropriatQ and hurt the consumer. RESPA was created to eliminate 
then. rf for soioe reason, HUD decides that a particular system does not 
involve a kickback, then they should change the regulations to make it 
clear that that particular system can be used by anyone in the industry, 
not just the few that can afford the large legal and consulting fees 
Hhich current holders <jf HUD private opinions in these areas can afford. 

Conflicts of Interest: In our opinion, the payment of A referral 
fee to a real estate broker for the referral to a lender of a mortgage 
application, even if the real estate broker does more than a naked 
referral, constitutes a conflict of interest. The real estate broker, 
under the laws of agency, represents the interests of the seller, not 
the buyer. 

A recent case before the Department of State in Hew York addressed 
these issues. In Department of State, Division of Licensing Services 
vs. Home Market Realty Corp. , it was found on February 26, 1990 of this 
year that the real estate broker x 

had the duty to the seller to obtain a purchaser for the 
house and to take those actions which were required to further the 
sale, while be had a duty to they buyers to assist them in 
obtaining a mortgage an the best terms possible. Therefore, he was 
in the position of having the obi gation to search for the best 
mortgage terms available which could delay the aale and of 
assisting the buyers to make application for mortgages even in 
situations where it was possible that because of the favorable 
terms applied for the application might be rejected, resulting in 
the possible cancellation by the buyers of the contract to purchase 
the house. " 

In essence, it was felt that the real estate broker had operating 
improperly. 

Payment by the buyer of any funds to the real estate broker would 
be for a service in which the real estate broker cannot in good 
conscience say they will always make the decision which best serves the 
interests of the borrower. They will make the decision which best 
serves the interests of the seller, their client. 

It is impossible for the real estate broker to provide full 
disclosure to both the seller and the buyer and still represent them 
both fully. If, for example, the real estate broker has to tell the 
seller of problems with the borrower 'a funding that is to the detriment 
of the borrower. Many of our toembers who are dual licensed as both 
Mortgage Brokers and real estate brokers have emphasized this point to 
us repeatedly. 

Additional Disclosures: Again, we don't feel additional disclosures 
actually eliminate the problem of conflicts of interest; they just point 
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it out and allow someone, a usually uniformed borrower, to assume the 
risk. We feel in this case the borrower usually is uniformed since they 
may only enter into a transaction of this nature once or twice during 
their lifetime. They also are extremely vulnerable at the point this 
disclosure is required because they feel the acquisition of the house 
they just selected for their future home is "on the line". The only 
person they may have had contact with at this point is the real estate 
broker, the one who is representing the seller. 

Fees for Services: We don't disagree that someone should be paid a 
fee for the services they perform as long as those services don't create 
a conflict of interest and are of a valid economic benefit. We are 
arguing that point for ourselves when talking about the manner in which 
Mortgage Brokers calculate their own fees. 

Federal versus State Regulation: In the absence of definitive 
regulation at the Federal level, quite a few of the states have passed 
laws outlawing the payment of fees to real estate brokers for the 
referral of mortgage business. We support such efforts by the states 
and feel that this is a trend that will continue so long as the federal 
government does not provide the direction needed in this area. 

As mentioned before, more than half the states now have regulation 
regulating Mortgage Brokers, and, when it is practical and well thought 
out, we support such regulation. However, we feel that the trend toward 
fifty states separately regulating mortgage lending and origination is 
confusing and difficult for those who work in the industry. It has 
contributed to instances of fraud or misrepresentation by individuals 
operating on the fringes of the industry. As an example of the 
confusion, a Mortgage Broker as defined by one state may not even be a 
Mortgage Broker in another state. This is a situation which has to be 
corrected. As an industry, we are working at the state level to do so. 

Licensing activities by the states support our belief that the 
financing of real estate is an activity and a body of knowledge which 
requires its own separate laws and regulations. If a real estate broker 
wants to be paid for arranging financing of a mortgage for a buyer, then 
that real estate broker should be licensed and regulated under those 
laws and regulations, not as a real estate broker. To allow the real 
estate brokers to do so under their existing licensing does not take 
into account the additional knowledge and experience required. This can 
only end up hurting the consumer. 
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According Mr. Robert H. Blrod of Orlando, FL, who is on NAR's task 
force on RESPA: 

"...in the last decade, the coaplexity and array of mortgage- 
related services have grown astronomically. 

To keep up with all the changes takes a lot of education, 
study And investment in technology, and it requires a lot of time 
that it didn't use to. " 

He would agree completely with his comments and offer them as further 
support of our arguments for separate licensing and regulation of 
Mortgage Brokers. 

Steering: The question has been raised as to whether or not a real 
«±tat# btaker if paid a fee for a referral, will refer the mortgage to 
the lender which pays, or allows to be paid, the highest fee. In our 
opinion, this answer is almost always an obvious "yes". Experience in 
the New York City area seems to have confirmed this. The only competing 
reasons g ven for stearing applications to these same lenders, whose 
rates typically are higher than market, were, according to the March, 
1990, issue of Mortgage Banking-. 

"...the looseness of the underwriting and good odds for high-risk 
borrower approval, coupled with the virtual absence of time- 
consuming verifications. . . 

We submit that any lender promoting such programs is on the road to 
being a candidate for federal supervisory action. Mortgage brokers have 
learned that the lenders who lend on the marginal properties and to the 
high-risk borrowers are not long-term players in the market. 

The Wall Street Journal , Wednesday, April 11. 1990 in its Real 
Estate column, quotes Sheshunoff Information Services, Inc. , of Austin, 
TX. as indicating that Citibank has 

"two units in the top 50 list of big banks with high 
percentages of problem loans. " 

The real estate broker has only two interests, closing their 
seller's sale and making money from the deal. If they can get the 
buyer's loan at Institution X and make $500.00 or deliver it to 
Institution Y and receive $1,000.00, it'll go to the latter every time - 
no doubt about it. 

For example, in Queens, New York, Citibank controls over 20% of the 
mortgage market while their rates and points are unquestionably the 
highest in the market. Why does Citibank control the market? It is the 
territory where Citibank originally targeted their "Power Broker" 
program and it is an area consisting of a high percentage of minority 
borrowers. In Queens virtually every real estate broker is a Citibank 
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"Power Broker" and almost always earns fees on both sides of the 
transaction. 

If a member of this committee would like to experience what is 
happening to borrowers in Queens we could easily Arrange to walk into 
various real estate broker offices and ask, '"What do I have to do to 
h^ve business referred to my office? If we c^n approve loans faster 
and with better rates than our competitors, then ve should be able to 
develop business. Kouever, th« answer is that the business will be 
referred to the highest bidder. 

Queens is an extreme example. However, in the suburbs of Naw York 
City, for example Long Island, the situation is almost as bad with 
Citibank controlling about 0* of the mortgage market with their "Power 
Broker" (referral fee) program. 

Our own association surveys done by our members throughout the 
nation have shown that r*te5 and points offered by these highly touted 
single lender CLO programs are consistently higher and more expensive 
than the other prograais availab e in the same marktt. Wher« than, ara 
the benefits to the consumer? What we have is an example of great 
salesmanship of an inferior product. 

There have been discussions regarding support for additional 
changes in stAt« laws s milar to the one passed in F^nnsylvanls which 
would limit real estate brokers to receiving only $100.00 for mortgage 
referrals to lenders We feel that although this might be a conprtiihise 
within the prestntly divided real estate industry, it is Another exftttple 
of how compromise frequently produces imperfect systems and, in fact, a 
compromise of the ba£ic L3nder y ng moral tenants when the issues are 
difficult. We uould rather support additional changes in state laws 
similar to those in the ci^iny other states which specifically don't allow 
payment of mortgage origination fees to real estate brokers or, 
conversely, only allow such payment to properly licensed Mortgage 
Brokers . 

Professional Servioa versus Pure Referral: A big issue, in our 
minds at least is whether or not the consumer is receiving an actual 
benefit from the service provided Will the service provided give th« 
potential borrower a better deal when you consider rates points and 
terms? In the case of a single lender CLO obviously not. The lender 
is selling only service or speed or institution recognition value not 
the best rates points and terms in the a«rk«t place. The r system 
doesn't even promote coiopetitiveness in such a transaction since it is a 
captive transaction which they don't need to negotiate On the other 
hand, if their system had to compete against other similar systems on a 
rate and terms basis, then competition could be promoted. 

Technology versus The Ose of Technology: Technology isn't the 
issue; the use of the technology is. A CLO for the collection and 
transmittal of mortgage application data is no different than typing a 
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mortgage application and forwarding it by more traditional means such as 
courier or mail. The only difference is the use of electronic means 
such as software , modeia and computer. Regardless of cost, if the method 
is cost efficient, the market place Hill support it. If the method 
isn't cost efficient the market place von't support it. Technology 
which will be cost affect v« and mortgage appi cations which are not 
guided hy conflict of interest should be promoted. 

1970 TormlDoXogy with 1990 Technology: In our opinion, the 
underlying intent of RE5PA l^n t out-of-date. The intent was to 
eliminate kickbackja and conflicts of interest. But, RESPA's terminology 
ia out-of'date uith today s technology. Where RESPA has failed, HOD can 
correct the situation by updating RESPA to take into account today's 
aarket and today s terisinology. They can part ally accomplish this by 
4 1 lowing pablic comment regarding proposed RESPA changes and the 
direction of their private rulings. The December 7, 1988, "leaked" 
draft had the benefit of having ricceived public comment throughout the 
previous funtmer and fall regarding the direction HUD's opinions had been 
taking. We applaud most of the direction taken afterwards as a result 
of the public airing of their policies. 

We also believe that when HUD does issue private rulings they 
should be less narrowly construed and should be applied to all 
institutions similarly situated. 

CovparativQ Fees for Services: It is our belief that the Mortgage 
Broker of today, dealing in Fannie Mae and Freddie Mac conforming first 
mortgage residential loans, trails the industry in the level of pay 
received for the value of the services delivered and the amount of work 
^^ii^ritied. Typical market rates for the service of such Mortgage 
Brokers wi 1 run from one to two percent of the loan amount. When you 
consider the savings over the life of a mortgage, and compare the one to 
two percent they reee ve to the work done and the fees received by real 
estate brokers you can readily see the under pay EM nt. If there is any 
tyj:^^ '-if c^p pJLaced on the fee paid for such services as has been done 
recently by at least one lender with whom we are familiar, then we feel 
the sane type of cap should be placed on the real estate broker fee. 

In aK>8t cases. Mortgage Brokers, either because of their low levels 
of capitalisation or because of their state laws, don't qualify to be 
able to receive servicing fees for the mortgages they originate. Thus, 
those Mortgage Brokers are totally dependent on their origination fee 
for their income. 

Controlled Business Arrangements: These types of arrangements 
should be viewed in terms of the potential conflicts of interest 
mentioned before. If the conflict of interest can't be erased by the 
disclosure given, then the controlled business arrangement shouldn't be 
allowed. We don't believe the conflict of interest can be erased. We 
think it is abusive to the consumer. Disclosure won't help either. It 
again only transfers the resF>onsibility to an unwary and susceptible 
public. 
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Costs to the Consumer: We believe that the ultimate determination 
of the costs to the consumer can't be found merely by looking at the 
cost of the terminal being installed in a real estate broker's office, 
or in the cost paid by the consumer for the taking and referring of an 
application by the real estate broker. Rather, the cost can only be 
determined by examining closely how the long-term consumer benefits from 
the type of loan which is obtained for them through the system utilized. 

A professional Mortgage Broker operating only in the interests of 
the borrower is the one individual who is best suited for truly 
obtaining the lowest overall, long-term cost for the borrower - 
regardless of whether the Mortgage Broker places the mortgage with 
Citibank, Chemical, Prudential, Countrywide, Empire, Lincoln, or through 
Pennie Mae, or with some lender no one ever heard of and who doesn't 
have a CLO. 

SunokBry and Reconmendations 

As you consider the directions to take in the future regarding 
RES PA, please keep in mind the importance of protecting those benefits 
which the Mortgage Broker provides to the consumer and the market. 
Taking the wrong direction in these issues will mean the loss of a 
significant consumer advocate, the Mortgage Broker. We are a fragile 
industry - more susceptible than most to the directions of legislation 
and regulations because of our members' small corporate sizes and low 
capitalization. 

In summary, we would like to recommend that the subcommittee work 
to insure that the outdated components of RESPA are updated and 
enforced. 

Specifically, we would like to recommend that RESPA be clarified 
to: 

1. Allow Mortgage Brokers to receive a negotiated market place fee 
for their services which takes into account the specialized and 
beneficial nature of the service which Mortgage Brokers provide to the 
real estate borrowers; 

2. Not require additional disclosures for Mortgage Brokers which 
are above and beyond those currently being made for the protection of 
the consumer; 

3. Reinforce and an update terminology which outlawed kickbacks and 
conflicts of interest; and, 
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4. Provide support for the separate licensing and registration of 
any individuals who desire to receive fees for the provision of services 
to arrange financing for the purchase of residential real estate. 

Again, we thank you for the opportunity to submit these comments 
and wish to express our strongest desire to participate fully in the 
development of any future proposed RESPA changes or to support the 
efforts of the subcommittee to improve the existing federal mortgage 
lending legislation and regulation. 

Donald Henig Michael J. Hoogendyk 

1990 President Executive Vice President 
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Publisher otconsumer Report. statement Of Michelle Meier 

Counsel for Government Affairs 

Consumers Union 

On Mortgage Referral Fees 

Senate Committee on Banking, Housing and Urban Affair 

Subcommittee on Housing and Urban Affairs 

September 19, 1990 

Consumers Union^ appreciates the opportunity to express our 
concerns about the increasing practice under which real estate 
brokers accept fees for referring homebuyers to particular mortgage 
lenders. Our statement contains our analysis of %ihy mortgage 
referral fees harm homebuyers and should be prohibited. 

An Overview of the Business Arrangements Involved 

In recent years, several mortgage lenders have established new 
marketing programs under which mortgage products are sold through 
real estate brokers, often using computerized communication 
networks. Participating brokers can obtain fees for each mortgage 
loan originated and/or processed through the program. 

These referral fees are paid by the lender or the borrower 
depending on whether the broker participates in a lender-pay or 
consumer-pay program: 

Consumer pay programs: Citicorp's Mortgage Power program is 
one example of the consumer-pay version. Under the program 
Citicorp sells a mortgage product that is slightly discounted 
in relation to its other mortgage loan products, but slightly 



^Consumers Union is a nonprofit membership organization, 
chartered in 1936 under the laws of the State of New York to 
provide information, education, and counsel about consumer goods 
and services and the management of family income. Consumers 
Union's income is derived solely from the sale of Cona^j B^rg 
Reports . its other publications and films. Expenses of occasional 
public service efforts may be met, in part, by non restrictive, 
noncommercial contributions, grants, and fees. In addition to 
reports on Consumers Union's own product testing. Consumer Reports , 
with approximately 4.5 million paid circulation, regularly carries 
articles on health, product safety, marketplace economics and 
legislative, judicial and regulatory actions which affect consumer 
welfare. Consumers Union's publications carry no advertising and 
receive no commercial support. 
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■ore expensive than the products offered by aany of its 
coapetitors. Citicorp markets its product exclusively through 
real estate brokers and other third parties. Participating 
brokers pay Citicorp for the right to participate in the 
program, and they are authorized by Citicorp to charge the 
consumer "what the market will bear" for the service. 
According to Citicorp, most brokers do not impose any charge 
on consumers. Others charge up to 200 basis points. 
According to Citicorp the "typical** fee is about 50 basis 
points. 

Lender-pay prograais: The program run through a subsidiary of 
the Prudential Insurance Company is an example of the lender- 
pay version. The subsidiary, Prudential Real Estate 
Affiliates, is a real estate broker/ franchisor. It operates 
and owns a computerized loan origination network that connects 
its real estate broker/ franchisee with up to 9 lenders, 
including another Prudential mortgage lender affiliate. The 
twist here is that the real estate broker/ franchisees do not 
directly charge the consumer for the mortgage referral 
service. Rather, for each loan originated, the participating 
lender pays the network operator/ franchisor $425. The network 
operator/ franchisor pays the broker /franchisee $100 for each 
loan processed. 

These Business Arrangements Can Steer Consumers to Bad Mortgage 
Deals Because Homebuyers Frequently Rely on the Broker for a 
Mortgage Lender Referral 

These newly-developing arrangements between real estate 
brokers and mortgage lenders give brokers a financial incentive to 
steer homebuyers to participating lenders — even though the 
consumer could get a better deal else%rhere. Any steering effort is 
likely to be highly successful since the real estate broker often 
plays a critical role in the homebuyer's selection of a mortgage 
lender. 

Once a contract to purchase a home has been negotiated between 
buyer and seller, the buyer often turns to the real estate agent 
for mortgage lender and other referrals. In fact, a 1980 report 
prepared under contract with HUD by Peat, Marwick and Mitchell 
showed that 75% of the consumers surveyed were referred to mortgage 
lenders by the real estate broker, and 39.5% of the consumers 
surveyed actually chose their mortgage lender as a result of a 
referral from the broker. 

There are several reasons consumers rely on real estate 
brokers for advice in selecting a mortgage lender. First, they 
enter the mortgage market very infrequently. The average life of 
a mortgage loan — approximately 7 years — should also roughly 
reflect the average frequency with which consumers enter the 
mortgage market. Consumers simply lack the market experience to 
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distinguish among lenders on the basis of honesty, reliability and 
efficiency. Consumers also frequently lack the sophistication 
and/or information necessary to distinguish among lenders on the 
basis of price. 

Real estate brokers, on the other hand, deal with a variety of 
mortgage lenders on a routine basis. This makes them a good source 
of information about these lenders, provided it is impartially 
given. 

Beyond information, consumers rely on the broker becasue they 
know the broker can also influence the business practices of 
mortgage lenders. Brokers have this clout because lenders rely on 
them for referrals. Brokers can exercise this market clout to the 
homebuyer's benefit by, for example, pressuring lenders relying on 
their referrals to expedite the underwriting process or honor lock- 
in commitments. 

Most Homebuyers Do Not Realize that the Real Estate Broker is 
an Agent of the Seller 

Finally, consumers also rely on the real estate broker because 
they trust the broker to act in their best interest. About a 
decade ago, the Federal Trade Commission conducted a study that 
clearly indicated that many consumers do not realize that the real 
estate broker is an agent of the seller. Consequently, the 
consumer often believes that the cooperating broker acts only in 
his best interest. Afterall, the consumer spends a great deal of 
time with the broker and builds a chummy relationship with him 
during the weeks and months they spend together looking for the 
right house. 

Referral Fees Should Be Prohibited — The Real Estate Broker Should 
Have No Financial Interest in the Homebuyer's Selection of a 
Mortgage Lender or Other Service Provider Beyond That Created by 
the Agency Relationship with the Seller, Which Should Be 
Prominently Disclosed. 

Real Estate Brokers Already Have a Financial Interest in The 
Homebuyer's Selection of a Mortgage Lender Because They Are 
Agents of the Seller — Their Impartiality Should Not Be 
Furthered Compromised 

Under longstanding principles of agency law, both the listing 
agent and the participating agent are agents of the seller. Both 
brokers receive their commissions directly from the seller. 
Consequently, homebuyers should not rely exclusively on the broker 
for a mortgage loan referral since the broker has no obligation to 
serve the homebuyer's interest in m2Jcing this referral. 

In some cases, the interests of the seller and the homebuyer 
in the homebuyer's selection of a mortgage lender will conflict. 
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For exanple, a seller's interest in an expeditious settlement may 
conflict with the homebuyer's Interest in a low rate mortgage if 
the documentation and underwriting requirements for that mortgage 
are more time-consuming than the requirements for a higher-cost 
mortgage . 

Similarly, even where the interests of the seller and buyer do 
not conflict, the seller frequently has little interest in the 
terms of the mortgage loan eventually secured by the homebuyer. 
Conseqiuently, the real estate broker may simply refer the homebuyer 
to a lender that is likely to finance the loan, rather than a 
lender that will finance the loan at the best terms possible. This 
vill depend on the aptitudes, conscientiousness and interests of 
the individual broker and its agents. 

Since the homebuyer is forced to rely heavily on the broker 
for mortgage lender and other referrals, the broker should be as 
impartial as possible in making these referrals. The broker's 
agency relationship with the seller (and its interest in getting a 
commission by bringing the deal to settlement) makes it impossible 
for the broker to give the homebuyer completely impartial advice. 
The real estate broker's ability to give the homebuyer impartial 
mortgage lender referrals should not be further compromised by 
allowing the broker to receive compensation for these referrals. 

Jk Referral Fee Prohibition is Not Enough — Consumers Meed Better 
Information from Lenders and Real Estate Brokers About Mortgage 
Produots 

A prohibition on referral fees for real estate brokers is 
essential — but it is not enough to protect consumers from getting 
steered to bad deals by real estate brokers because: 

— Referral fees that pass directly from the lender to the 
broker can be difficult to detect and expensive to enjoin. 

Such a prohibition does not address the conflict of 
interest the broker faces in making even uncompensated 
mortgage referrals to the homebuyer when it is really an agent 
of the seller. 

Consumers need: 

Better information on mortgage loan products to lessen 
their reliance on referrals that may involve undetected 
kickbacks. For example, 

o Lenders should be required to disclose in 
writing the key terms they are offering before the 
application process begins and fees are paid. 
(Currently, lenders are required by federal law to 
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make pre-application disclosures only for 
adjustable, rather than fixed-rate, nortgage loans, 
and even these disclosures are far from complete. 
For example, they do not require the lender to 
honor the terms disclosed, or even to state how 
long the terms are available. Nor do they require 
lenders to disclose the points they are charging.) 

o Real estate brokers that forward mortgage applications 
to particular lenders should be required to make the seime 
disclosures at the pre-application stage. (Under current 
law, mortgage brokers are not required to make any Truth- 
in-Lending disclosures even though they often represent 
specific terms to the consumer.) 

— Full and complete disclosure about the relationships 
between the parties. 

o Real estate brokers should clearly and conspicuously 
disclose that they represent the seller, not the buyer, 
and that the interest of the seller may conflict with the 
buyer's interest in the selection of a mortgage lender. 
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Mr. Chairman and Members of the Subcommittee, I am Stephen B. Ashley, President &, C.E.O. of 
Sibley Mortage Corporation, located in Rochester, NY. I am also currently serving as Chairman 
of the Legislative Committee of the Mortgage Bankers Association of America (MBA).* 
Accompanying me today are Warren Lasko, nSb^'s Executive Vice President, Michael J. Ferrell, 
KflSA's Senior Staff Vice President and Legislative Counsel, and Sharon M. Canavan, MBA's 
Deputy Legislative Counsel 

MBA appreciates the opportunity to appear before you today to testify with respect to the Real 
Estate Settlement Proc^ures Act (RESPA) and the growing acceptance of referral fee programs 
as a result of private opinion letters issued by the Department of Housing and Urban Development 
(HUD) under former HUD Secretary Samuel Pierce. 

RESPA is a housing issue and RESPA is a consumer issue. MBA is deeply concerned over the 

Eroliferation of mortgage referral fee programs that are undermining the integrity of the mortgage 
ending process and adding to the cost of housing. People are paymg too much for their homes 
when unnecessary referral fees are built into closing costs or are added to the lifelong cost of a 
mortgage. 

Mortgage lending has become a highly complex, sophisticated, and competitive business. Lenders 
across the country can offer programs with many new features that create sijgnificant benefits to 
homebu]^ers and borrowers. But referral fees undermine that competitive environment by 
introducing inducements into what should be an open process. 

Inducements in the form of fees to real estate brokers/agents lead to the steering of potential 
borrowers to a single lender or set of lenders, who are willing to pay referral fees or who have 
created programs that depend on real estate agents/brokers chardng borrowers directly for 
referrals to lenders. Steering that is motivated by a fee means that the borrower may not be getting 
the best advice about financing. Real estate brokers/agents are in a unique and controlling 
position, with considerable influence over the homebuyer's financing decision. Their recommenda- 
tion should be based on the best combination of interest rate, terms, and services-not on the size 
of the referral fee paid directly or indirectly by the borrower. Even where the fee is paid by the 
borrower, if the real estate broker/agent has a prearranged agreement to refer borrowers to a 
single lender, the borrower is not assured of receiving objective advice. 

Prior to the enactment of RESPA, many real estate transactions involved non-competitive practices. 
The payment of kickbacks and referral fees in order to steer customers to a particular morteage 
lender, title search or insurance firm was commonplace. RESPA was enacted to dean up these 
practices. 

* The Mortgage Bankers Association of America is a nationwide organization devoted exclusively 
to the field of residential and commercial real estate finance. MBA's membership comprises nearly 
2,600 mortgage originators and servicers, as well as investors, and a wide variety of mortgage 
industry-rented firms. Mortage banking firms, which make up the largest portion of the toul 
membership, engage directly m originating, selling, and servicing real estate investment portfolios. 

Members of MBA include: 

- Mortgage Banking Companies - Mortgage Brokers 

- Commercial Banl^ - Title Companies 

- Mutual Savings Banks - State Housing Agencies 

- Savings and Lx)an Associations - Investment Bankers 

- Mortgage Insurance Companies - Real Estate Investment Trusts 

- Life Insurance Companies 

MBA headquarters is located at 1125 15th Street, N.W., Washington, D.C. 20005; 
Telephone: (202) 861-6500. 
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But the recent HUD Opinion Letters have reopened the door to paying referral fees. As the 
practice of paying referral fees spreadi» many lenders feel they have no choice but to pay the fee 
that many real estate brokers/agents are demanding, if they want access to borrowers. Ine result 
has been a proliferation of kickback programs. Furthermore, there has been a dramatic increase 
in programs that provide blatant kickbacks for referral of business and are a dear violation of 
RESPA, because HUD is viewed as no longer enforcing even blatant violations. 

L4Mt year MBA instituted a "clearinghouse" for reporting possible RESPA abuses. We received 
numeroiis eaounples of abuses ranging from lenders offering prizes to brokers/agents who refer 
bushiess, to real estate brokers/agents demanding a fee in exchange for referrals, we also received 
*Tmfnp?^ of eaecessive fees for sendees renderM. These abuses have been brought to HUD's 
attention. We are aware that HUD is investigating these abuses in order to take appropriate 



Lcgislative Background 

The Real Estate Settlement Procedures Act was enacted in 1974. The Act has two major purposes: 

(1) to htfoim consumers about settlement costs and services, and 

(2) to protect consumers from excessive settlement costs and, when possible, reduce settlement costs. 

Section 2 of the Act, "Findings and Purpose" states the following: "fa) The Congress finds that 
signiBcant reforms in the real estate settlement process are n^ed to ensure that consumers 
throi^hout the nation are provided with greater and more timely information on the nature and costs 
of the settlement process and are protected from unnecessarify high settlement charges caused by 
certain abusive practices.'' (Emphasis added) 

These principles are as important today as they were in 1974. We believe that any new mortgage 

Ihere to these principles. Our cone 
; consumer protection principles. 



originationprograms should be encouraged as long as they adhere to these principles. Our concern 
is that HUD has approved programs tmtt violate these basic < 



RESPA dearly prohibits certain kickbacks and unearned fees in real estate settlement transactions. 
In its key section on this subject, the Act states: 

"Sec. 8(a) No person shall give and no person shall accept any fee, kickback, or thine of value 
pursuant to any agreement or understanding, oral or otherwise, that business incident to or 
a part of a real estate settlement service invoking a federally related mortgage loan shall 
be referred to any person, (b) No person shall give and no person shall accept any portion, 
split, or percentage of any charge made or received for the rendering of a real estate 
settlement service in connection with a transaction invoWing a federal related mortgage loan 
other than for services actually performed." (Emphasis added) 

HUyg Acttong 

Be|innin^ in 1986, HUD, through the issuance of private opinion letter rulings, has approved two 
basic varieties of referral fee programs. It should be noted that these private opinion letters were 
issued at the same time and b/ the same HUD Administration that allowed abuses in other HUD 
programs. 
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Borrower Pav. Even though the real estate agent has a pre-arrang^ relationship with a single or 
select group of lenders, HUD has stated that real estate agents can collect fees from borrowers for 
referring them to lenders. It is not required that loan processing or other work be performed by 
the real estate agent. 

Lender Pav. HUD has stated that lenders can pay real estate agents fees for services rendered and 
expenses incurred, under the theory that there has been work performed. Specifically, concerning 
computerized loan orieination systems, HUD has approved the payment of tees to cover computer 
costs. These fees can be paid for each loan referred without regard to the actual computer service 
cost 

On May 16, 1988, HUD proposed revised and amended RESPA regulations for comment. This 
proposal was published aner five years of delay, to implement Coneressional amendments enacted 
m 1983. Those 1983 Congressional amendments invoWed "controlled business arrangements", but 
the proposed rules included changes that affected more than controlled business arrangements. In 
the proposed regulations, HUD included a "borrower pay provision", which would allow fees to be 
paid by the borrower to a real estate agent for a referral to a lender. HUD received over 2,000 
comment letters in response to the proposal. No final rule was ever published. 

However, a draft final rule dated December 7, 1988 was prepared and became widely circulated. 
That draft changed the position HUD had taken previously both in private opinion letters and in 
the May 1988 proposal. On the referral fee issue, the preamble to the December 7th draft states 
in relevant part: 

In response to the comments received, the borrower pay mortgage looker concept was reviewed 
in detail by the Offices of the FHA Commissioner and the General CoimseL It was decided that 
a borrower should be able to seek out an independent entity, uninvoKed in the settlement 
transaction, to assist the borrower in locating a lender and obtaining financing It was concluded, 
however, that the (previously approved fee) arrangement materially altered this straightforward 
bcMTOwer pay mortgage broker concept. The person receiving the fee was often a real estate 
broker who was also receiving a sales commission from the seller. As a consequence, the realtor 
was placed in a conflict of interest situadon in which he was able to shape the terms of the sales 
contract, particularly the financing terms, to assure the expeditious closing of a real estate sale, 
in order to earn a sales commission, and to exert influence to direct the use of one lender over 
another, as weO as potentially generating a referral fee paid by the borrower. The borrower had 
not in actuality voluntarily chosen to be assisted by an independent party to obtain a mortgage 
loan but rather was in a position of being influenced by the realtor to choose a particular lender 
in part to serve the realtor's own purposes. It was further recognized that under such a 
borrower pay arrangement, the parties could easily manipulate points and charges in such a way 
as to disguise referral fees; the borrower after all, was the sole funding source for all charges 
in the closing transaction." 

"For these reasons it was determined that to preserve the legislative intent of RESPA to prohibit 
referral fees, HUD would withdraw the overbroad borrower pay mortgage broker provision set 
out in the proposed rule and return to the original concept of an independent mortgage broker 
uninvolved in the settlement transaction..." 

This final rule, though it was drafted and approved by HUD staff and apparently was recommended 
for publication by the Assistant Secretaty for Housing and the General Counsel, was never 
approved for publication by former Secretary Pierce. No further action has been taken by HUD. 

More than two years have passed since the proposed regulation was published for conuneoL 
Almost seven years have passed since the law was passed that these regulations were to implement 
Congress acted in 1983; HUD still has not acted. 
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ProhlwM with MortflMC Referral Fee Programs 



HUD'S own staff text, quoted above from the draft final regulation, captures well the inherent 
oooflict of interest in allowing real estate brokers to receive a mortgage referral fee either from the 
lender or the borrower. It is fundamentally wrong for a real estate broker, who is receiving a 
Brfrttimrifil commission from the seller of a home, to have a financial interest in where the buyer 
of the home sets a mortgaee. More specifically, referral fees add to the cost of housing, are 
y, £stort the mancet and should be prohibited. 



MBA mgn Congress and the Department of Houshig and Urban Development (HUD) to adopt 
M hHgfpiftaihin of RESPA that wonld combat current and future abuses of the consumer 
pwHtcthw provlsloiis in that statute by taidng a position that would: 

- Cfauriiy that the making of a mortgage is a settlement service under RESPA 

- Prohibit the payment of referral fees, by borrowers or lenders, In connection with the making 
or prooeosing of a mortgage to a person who is receiving a commission premised upon the sale of 
the real estate which is the subject of that mortgage, whether or not work is performed by that 



WHY REFERRAL FEES SHOULD BE PROHIBITED 

sthecostofhonsiny. 

Referral fees add a layer of unnecessary costs at a time when homeownership affordability is of 
increastng concern. Even where work is performed by a referring real estate agent, lenders must 
duplicate this work to ensure the integrity of the mortage origination process and to comply with 
insurer and secondary market requirements. The additional fee for duplicative work represents a 
true added cost and will be passed on to the homebuYer. In cases of "pure" or "raw" referrals- 
wfaere no work is performed~the referral fee is a particularly obvious additional cost. 

Mortgage originators who rely on a referral fee program can make up its extra cost by charging 
higher points and/or interest rates to borrowers over the life of a loan. Available evidence su^ests 
that an extra 7^ to '/< percentage points in interest rate above the going market rate is not 
onoonunon. An interest rate differential can occur even where the lender has reduced its 
origination fee in order to provide room for the real estate broker to charge a referral fee. 

Fees paid by borrowers or lenders to real estate agents for locating financing are unnecessary. 
These sennces have traditionally been regarded as one of the services brokers/agents provide in 
order to consummate a transaction. Work performed by a real estate agent in helping a buyer 
obtain financing is work performed for the benefit of the real estate agent's sole client, the seller. 
Indeed, in the typical presentation that the real estate agent makes to a prospective listing seller, 
preqtialification of prospective buyers and helping the buyer obtain financing are usually services 
speofied to justify the commission. 

Referral fees range from as low as $100 to as much as $1,000. However, the real issue is not the 
size of the fee, but whether any such fee is appropriate or necessary. Home buyers should not have 
to pay extraneous charges to a real estate agent for help in finding a loan. 

Furthermore, in most instances referral fees represent "hidden costs". They are not included in 
the calculation of the Annual Percentage Rate (APR) required under the Federal Truth in Lending 
statute. Thus, consumers are unable to comparison shop, based on interest rate, if a referral fee 
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is involved. Also, even at the dosing where the borrower receives a form called the "HUD 1" (the 
settlement sheet that lists fees paid by the borrower and seller), referral fees are generally not 
reflected there either. So these costs are not generally evident to the borrower. 

2) Referral fees enconrage adverse steering. 

Allowing referral fees to be paid will increase the real danger that referrals will be made based 
solely on who pays the highest fee to the broker/agent. Instead of helping the borrower find the 
best financing arrangement as part of their service to the seller, real estate brokers/agents will be 
encouraged to steer borrowers to lenders that provide the highest remuneration to them or to 
lenders who will modify the basic fee structure to permit real estate brokers/agents to charge up 
to 72 percent for their referral services. Most unsophisticated buyers rely heavily on referrab made 
by real estate agents and can easily be manipulated to benefit the real estate agents. This is 
particularly troubling, because of the close working relationship that develops between the potential 
borrower and the real estate agent who has helped to find a home. 

3) Referral few discwinigc rompttitJYt mortgag giicing. 

Lenders traditionally get business through referrals from brokers/agents. As a result of the private 
opinion letters issued by HUD, brokers/agents have developed exclusive or limited arrangements 
with lenders that pay or permit them to charge referral fees. Such brokers/agents have refused to 
accept information from independent lenders or provide information to borrowers about other 
lenders who may provide better financing terms for buyers. 

With the spread of these pro-ams, market forces are distorted because the amount of the fee 
payment becomes the overridmg consideration in the mortgage selection process (instead of the 
lender's pricing, quality of service, reputation). When non-referral fee lenders are denied open 
access to the buyer, that bi^er does not have adequate information about better alternative services. 
Regardless of the competitiveness or attractiveness of a lender's rates, fees, or the quality of its 
service, buyers may be steered only to those lenders or programs where the highest referral fee a 
paid to the real estate agent. 

As fees escalate and more lenders are forced to pay fees to compete, larger lenders have the 
financial capacity to raise fees to such a level that many smaller lenders will be unable to compete 
and will be driven out of the business. Once this occurs, the marketplace will be considerably less 
competitive and borrowers will have fewer financing options. 

Some arguments have been made that MBA is opposed to referral fee programs, because its 
smaller members are unable to compete with large lenders who have implemented referral fee 

Erograms. This is not the case. Referral fee programs dose markets and reduce competition. All 
snders should have open access to the market and to borrowers, and this access should not be 
based upon whether or not a fee is paid. 

4) Referral fees raise Quality control concerns and the risk of mortipiye defaults. 

The major source of compensation to a real estate broker/agent is the sales commission paid at 
loan dosing. The broker/agent may be tempted to present information in ways that make it more 
likely that an unqualified borrower will be approved for financins and more likely that the 
broker/a^ent will receive his commission sooner. Allowing individual who already have a vest^ 
interest m seeing a loan dosed to become overly invoWed in the mortgage process seriously 
compromises the lending decision. History has taught the industry an expensive lesson from the 
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problems associated with firaud and abuse in the loan origination process. 

Federal policies should not support practices that include inherent conflicts of interest that could 
ondermine the stability of a financial institution. If the institution is insured by the Federal Deposit 
Insinance Corporation or the loan is federally guaranteed, the Federal government is affected by 
those increased risks. 

5) Rgflerral fees are not payments for work performed or senrkes rendered. 

Some argue that a fee is warranted because there has been "work performed" or "services 
fcndered." MBA believes that this argument serves as a simple guise to justify the payment of 
referral fees. 

First, to the extent that work is performed or services are provided, the bulk of the value to the 
consumer emanating from the "work" or "services" is provided by the lender. Attachment A 
provides a comprehensive list of the services necessary to process a loan application. 

The value often claimed in connection with referral fee programs is the speedy processing. 
However, the systems that have been developed for speedy underwriting have been developed bf 
lenders, not by real estate agents who are simply responsible for inputting information. 

Second, lenders should reverify any information (such as, salary, income, bank accounts, credit 
reports, debts, etc.) provided to them by third parties when making the underwriting analysis, in 
oraer to prevent fraud and ensure appropriate quality controls. Information collected ^ individuals 
with a vested interest in the dosing of a loan needs to be verified independently to protect the 
quality of the lender's underwriting decision. 

Third, the function provided by the real estate agent in most cases is largely clerical (inputting 
information into a computer terminal), because the real estate agent provides neither the 
underwriting analysis nor a willingness to stand behind the information provided as true and 
correct Real estate agents are not willing to indemnify a lender in the event that the loan enters 
defiuilt Indemnification in mortgage lending is rec^uired to ensure against either an error in the 
information provided or even outright fraud that might lead to faulty underwriting and ultimately 
a default FHA, FNMA, and FHLMC ageressivefy pursue lenders to indemnify losses where 
underwriting errors have occurred or fraudhas been committed. 

Mortgage documents do not even identify the real estate broker/agent. Furthermore, the lender 
cannot fire or reprimand a real estate agent in the event that fraud is uncovered. Losses 
attributable to mistakes and even fraud committed by a real estate agent on mortgage documents 
are the responsibility of the lender. The ability and legal responsibility to stand behind the 
information as true and correct is the service that deserves compensation. 

6) RwtMng « referral fw b « conflict of inttitst. 

Under the standard real estate listing contract, the real estate broker/agent's primary contractual 
responsibility is to the seller, not the buyer. However, where a borrower pays a referral fee to a 
real estate broker/agent this implies that a contractual relationship exists between them~a 
relationship undertaken in addition to the existing contractual relationship between the agent and 
the seller. This dual contractual responsibility can present a strong conflict of interest. Whfle the 
real estate agent is in the center of the transaction, the contractual relationships are between the 
seller and the real estate agent and between the buyer and the lender. 
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Conflicts of interest arise because the buyer and seller have different and sometimes ofiposing 
interests as regards the mortgage transaction. liberal underwriting and speed of processing are 
often very important to the seller and the real estate agent Although the borrower is interested 
in speedy processing, other concerns are more important: monthly payment, type of mortga^ 
(fixed versus adjustable), and the size of a downpayment The real estate broker/agent is 
contractually bound to act in the interest of the seller, and will not be able to offer objective advice 
and amdysis to the potential borrower. For example, because of the seller's desire to close quickly, 
a real estate agent would be motivated to find a lender with the fastest processing, even though the 
terms of the loan are not in the buyer's best interest. 

Because of the inherent problems in dual contractual relationships most professionals, including 
lawyers and accountants, are bound by strict ethical standards that prohibit them from representing 
or advising more than one party in the same transaction. The potential conflicts of interest for 
these professionals are the same as those that arise for the real estate professional when both buyer 
and seller are paying fees. 

7) Referral fees arc unnecessary for technological innovation or rapid loan processing. 

Computer technolog]^ is an integral part of all modem mortgage lenders* business. The use of 
modem technology is completely unrelated to the payment of referral fees. Today, hkhly 
sophisticated and successful computerized loan origination systems are in use by many firms. Nfony 
lenders can provide computerized information on types of loans available and their costs; can 
provide rapid underwriting and loan approvals for those needins this service; and can perform 
many of these functions at a buyer's home or in the offices of real estate brokers. These services 
can be and are being provided by reputable firms without the payment of additional fees. 

If used appropriately, technology can work to the consumer's advantage by reducing search costs 
for the "best" mortage. Technological developments can accelerate the time from application to 
dosing reduce origination costs, and lessen a lender's exposure to interest rate volatility. Many 
of NfflA's members have adapted their firms' operations to incorporate these advanced 
technologies-but do not link their programs to referral fees. 

MBA is not opposed to computerized loan origination systems where a borrower is offered a choice 
of loan programs on a computer screen. However, that choice should not be restricted to programs 
offered by lenders who are willing to pay a referral fee. That is the illusion of choice, i^srrowers 
who are referred to these lenders are unaware that other lenders outside this dosed system may 
be offering more competitive rates. 

The use of computerized loan origination systems is a time-saving innovation that can result in 
lower costs. These cost savings should be passed on to consumers and not used as an excuse to 
add another layer of costs by paying real estate agents/brokers an extra fee for functions that 
should be undertaken by tramed underwriters who are accountable for loan quality. The other 
danger is that this system is chokins off the access of lenders to consumers. If this happens on a 
widespread basis, independent lenders who have not devdoped exdusive arrangements with real 
estate brokers/agents or who do not participate in schemes to provide those real estate 
brokers/agents payments in addition to their sales commission fees, will not get referrals. Without 
referrals, those businesses will dose and will no longer be a competitive force to keep mortgage 
rates and real estate settlement costs competitive. 

Computers have brought great conveniences to modem day life. Yet th^ should not be used as 
excuses to increase expenses, but as devices to expedite loan sdection and processing. Because a 
computer makes a process more efficient it should result in lower costs, not another layer of costs. 
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As a practical matter, real estate agents have long used "rate sheets" dropped o£F by mortgage 
companies at the real estate ofiQoe. It is no more complex, in foot, it is arguabfy more convenient 
fior me real estate agent to use a computer screen to select various products than to flip through 
a fife folder of rate sheets. 

Thus, the point could be made that while computerized loan origination systems hold the potential 
fior ledncmg consumer search costs and increasing competition by stimulating the flow of 
iniomurtion, past eaqperienoe has shown that they also hold the potential for seriously harming the 
intierestt of consumers through uncompetitive practices. Directmg consumers only to "referral fee" 
kadea, and by implication those lenders paying the highest fees, are examples of such 
uDoompedtive practices. 

8) Referral few ait grohftittd for FHA-insyrcd toma. 

Referral fees are prohibited on Federal Housing Administration (FHA) insured loans. HUD has 
taken this position to protect the generally unsophisticated borrowers who use the FHA insurance 
prognms and to keep the costs low on home financing. RESPA makes no such distinction between 
FHA-insured and conventional loans and there appears to be little justification for HUD to make 
such distinctions in its interpretation of the statute. All borrowers should be given the same 
protection. 

MBA does not believe disclosure alone would be effective in addressing possible abuses. The 
mortage origination process has become much more complicated with insurers and investors 
requiring the buyer's signature on many different forms. With the buyer signing the application 
fonn, the HUD 1 Settlement Statement, mortgage documents, ARM Disclosures, occupancy 
certifications to name a few, the impact of any disclosure form would be lost in the signing of a 
myriad of forms. 

Bren if fiilly discl o sed to all parties the payment of referral fees can taint the loan process. 
Inducements in the form of fees to real estate brokers can lead to steering of potential borrowers 
to a single lender or set of lenders. Since unsophisticated borrowers rely on the advice of the real 
estate broker/agent, the broker/agent has considerable influence over the homebuyer's financing 
decision. Their recommendations should be based on the best combination of terms (e.g. interest 
rate) and services. 

Congress created RESPA's Section 8 to eliminate all kickbacks or referral fees because such 
payments tend to increase unnecessarily the cost of certain settlement services" (Section 8(b)(2)). 
Congress did not require that a payment to be prohibited must in fact be one that increases 
settlonent costs. All such payments are prohibited because they "tend to" increase settlement costs. 

10^ Ageentance of referral fees will sparic a biddiny war. 

Today, except in a few markets, the practice of paying referral fees affects a small percentage of 
real estate transactions. If referral fees are not expressly prohibited soon, we will see lenders 
engage in a bidding war, paying higher fees to secure business, at no additional advantage to the 
borrower. In markets where referral fee programs have become firmly established, lenders who 
participate in these programs are flourishing, even if their interest rates are higher than prevailing 
market rates. 
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After they were banned by RESPA in 1974, mortgage referral fees were virtual^ non-existent until 
1986 when HUD issued its first private opinion letter. Since then referral fee programs have ^own 
at an alarming rate exploiting the loopholes in RESPA's interpretation created b^ HUD in its 
private opinion letters. The vast majority of mortgage lenders disdain the practice, but many 
lenders are defensively adding fee programs in order to remain competitive in local markets. 

Once referral fees become a widespread practke, lenders will be participating in a bidding war to 
pay for business referrals-and the consumer will pay in higher fees and mterest rates. Ultmiately, 
the heaviest price to be paid, if referral fees are sanctioned, would be reduced competition. The 
field would be left to the oligopoly of a few big players-an unfortunate scenario for homebuyers. 

11) States are enacting legislation in lien of Fcderai action on RESPA. 

Since the issuance of the HUD private opinion letters, some state legislatures have begun 
consido^tion of bills to outlaw or restrict the payment of referral fees by lenders or borrowers to 
real estate agents/brokers. In lieu of Federal action to enforce or correctly interpret RESPA, at 
least two states, PennsyWania and Connecticut, have enacted legislation. 

In Pennsyh^ania, the state's Real Estate Commission voted to limit the fees that real estate brokers 
may charge in connection with mortgage loan originations to $100 per transaction. The fee may 
onfy be collected when actual mortgage brokering services are performed. This action marks the 
first absolute dollar limit on such referral fees that has been established in the country. 

In Connecticut, the legislature directed the Department of Banking to promulgate regulations 

reming the payment of referral fees. The regulations do not set a monetary limit, but provide 
the written disclosure of the services to be performed by the broker and the hourfy rate upon 
which the fee will be based. Brokers must provide the buyer with an itemized invoice detailing the 
services rendered. 

A crazy quilt of state legislation interpreting the Federal statute~RESPA~is developing as states 
react to developing referral fee programs. This trend will continue unless Congress reasserts its 
jurisdiction over tms important consumer issue and acts to reverse the present HUD interpretation 
of RESPA. 



WHAT CONGRESS AND HUD CAN DO 

HUD has the authorii^, and should use it, to end referral fee practices. In preparing the December 
1988 version of the final regulations, HUD's career legal staff and most recent former General 
Counsel reached the conclusion that the Secretary of HUD has sufficient authority to act on this 
issue. Only because former Secretary Pierce personally declined to approve its issuance did this 
conclusion not become effective. 

Because HUD has not dealt adequately with referral fee abuses. Congress should. It is time for 
Congress to fill the void through legislative action. 

Congress should move to overturn the decision in Department of Housing and Urban Development 
V. Graham Mortgage Company, by clarifying that the making of a mortgage is indeed a settlement 
service covered under RESPA. This is noncontroversiaL 

In the Graham case, decided in 1983, the U.S. 6th Circuit Court of Appeals overturned a lower 
court decision in Michigan and decided that given the ambiguity in the statute, for purposes of 

10 
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criminal prosecution the making of a mortgage loan was not a settlement sendee, so providing a 
thing of value for the referral of a loan was not a violation of the anti-kickback provision of 
RESPA. 

HUD has generally disagreed with the Court's ruling that the making of a mortage loan did not 
fall under the purview of RESPA as a settlement activity. Outside of the 6th Circuit (Kentucky, 
Michigan, Ohio, Tennessee), HUD continued to consider mortgage loans as settlement activities 
under RESPA and barred kickbacks, fees or the receipt or giving of things of value for the referral 
of loans. » 

MBA recommends the enactment of legislation providing two simple amendments to RESPA 
(attachment B). These amendments would prohibit the payment of a referral fee to anyone who 
is receiving a commission premised upon the sale of a property and would overturn the Graham 
ruling. Congress should wait no longer before initiating its HUD-RESPA reforms. 

SUMMARY 

MBA strongly believes the payment of referral fees or fees for duplicative mortgage origination 
activities by either borrowers or lenders to real estate agents should not be sanctioned. RESPA 
was enacted to prohibit the payment of referral fees and this practice should not be allowed to 
resurface. Allowing referral fees will: create ethical problems where conflicts of interest exist; 
exacerbate potentiu for fraudulent documentation where persons other than the lender collect 
financial information; reduce marketplace competition; and add another unnecessary layer of fees 
to real estate transactions at a time when mortgage affordability is an increasing concern. 

MBA appreciates the opportunity to testify before this Subcommittee and will provide answers to 
questions or requests for additional information, as requested, for inclusion in the hearing record. 
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Attachment B 



AmcndmCTte to RESPA 



Insert at the end of Section 8(a) of RESPA: 

Furthermore, no person shall give and no person shall accept a fee directly or 
indirectly, from the lender, bi^er, or any other source in connection with the making 
or processing of a mortgage, if that person is receiving a fee or commission premised 
upon the sate of the r«il estate which is the subject of the mortgage loan. 



Amend Section 3(3) as follows: 

(3) the term "settlement services" includes an>r service provided in connection with 
a real estate settlement including, but not limited to, the following: title searches, 
title examinations, the provision of title certificates, title insurance, services rendered 
by an attorney, the preparation of documents, property surveys, the rendering of 
credit reports or appraisals, pest and fungus inspections, services rendered by a real 
estate agent or broker, the making or processing of a mortgag e, and the handling of 
the processing, and closing or settlement. 

NOTE: Underlined language is added to existing provision. 
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Attachment C 

REAL ESTATE SETTLEMENT PROCEDURES ACT (RESPA): 
A CHRONOLOGY 

1974 RESPA Enacted. 

RESPA Section 8 designed to provide consumers involved in real estate settlement 
transactions with timely information regarding the nature and costs of the settlement 
process. 

Intended to protect consumers from unnecessarily high settlement costs caused by 
certain practices, such as kickbacks or referral fees. 

Section 8, a. "No person shall give and no person shall accept any fee, kickback, or 
thing of value pursuant to any agreement or understanding, oral or otherwise, that 
business incident to or a part of a real estate settlement service involving a federally 
related mortgage loan shall be referred to any person." 

b. "No person shall give and no person shall accept any portion, split or percentage 
of any charge made or received for the renderine of a real estate settlement service 
in connection with' a transaction involving a federally related mortgage loan other 
than for services actually performed." 

1983 Dtgaitmfflt of Housing and Urtan PtYtlopmCTt Yi Grahmw Mortgagg Coinpaffy 

The U.S. 6th Circuit Court of Appeals overturned a lower court decision in Michi^n 
and decided that ^en the ambiguity in the statute, for purposes of crimmal 
prosecution the making of a mortgage loan was not a settlement service, so providing 
a thin^ of value for the referral of a loan was not a violation of the anti-kickback 
provision of RESPA. 

HUD disaereed with the Court's ruling that the making of a mortgage loan did not 
fall under Uie purview of RESPA as a settlement activity. Outside of the 6th Circuit 
(Kentucky, Michigan, Ohio, Tennessee), HUD continued to consider mortgage loans 
as settlement activities under RESPA and barred kickbacks, fees or the receipt or 
giving of things of value for the referral of loans. 

1984 HUD Informal Opinions 

Lender Pav Programs 

First informal opinion rendered by HUD permitting lender payments 
to real estate brokers involved in computerized loan origmation 
systems (CLOs). These programs are also known as "lender pay 
programs." 

HUD determined that in the case of computerized loan origination systems, 
lenders paying fees to the real estate brokers for referring loans through the 
system was actually for "work performed," the use of computer time, and was 
permissible, even if, as MBA asserted, the fee paid bore little resemblance 
to actual cost of computer time. 

1986 HUD Informal Opinion 

Borrower Pav Program 

The HUD General Counsel issued an opinion that fees paid by borrowers to real 
estate agents for referral to lenders did not violate RESPA, even where the real 
estate agents had pre-arranged agreements to make referrals only to a specified 
lender or lenders. 
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1988 

Maj HUD Publishes Propoxd Amended RESPA Hegnhif inn» for Camment 

The proposed regulations 

Addressed the Graham decision by specifically noting that the making of a mortgage 
loan was a settlement service. 

Reaffirmed its earlier informal opinions that "borrower pay" and "lender pay" 
programs were acceptable under RESPA. 

Considered an expanded exemption for payments by lenders to persons who have 
brought the borrower and lender together. 

JfOj MBA Issues Comment Letter to HUD. Kqr Points Include: 

Real Estate agents should not be allowed to receive a fee related to a mortgage 
application or origination. Real estate agents should not have a financial interest in 
where borrowers get a loan. 

The proposal to exempt mortgage broilers firom RESPA's Section 8 prohibition of 
borrowers paying fees to those bringing borrower and lender together, as weU as a 
1986 opinion by the HUD General Q)unsel effectively allowing real estate agents to 
charge borrowers referral fees, should be rejected. 

RESPA prohibits all referral fees, and that regardless of who is paying and who is 
reoeivini^ such fees will cost borrowers more. 

lufy HUD RESPA Regulation Comment Period Ends 

HUD receives more than 2,000 conunent letters. 

October HUD Approves Policy Asking Congress for Legislation 

Polky resolution calls for federal legislation to clarify RESPA prohibition of referral 
fees. 

December HUD Devetops Proposals for Final Rule on RESPA and Referral Fees. Mi^or Points 



The making of a mortgage loan constitutes a settlement service covered by RESPA. 

A person or party otherwise invoWed in the transaction (for example the real estate 
agent) may not receive a fee to bring the borrower and lender together. 

A mortage broker may receive a payment from a lender or borrower for assistance 
in bringing the lender and borrower together, provided that no other fees are 
received as a result of the closing transaction. Fees paid to a mortgage broker under 
this mortrage broker exception must be described on both the good faith estimate 
and the HUD-1 Uniform Settlement Statement. 

CLOs are permissible under the rule. The owner of a CLO may be compensated 
by the lenclier or borrower; however, a real estate agent receiving another fee in the 
transaction may not receive a fee for assisting the lx>rrower in using a CLO system. 



Today No Actkm 



HUD has not published any final regulations on RESPA and the marketplace is 
responding to the informal opinion letters issued by HUD. 
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TESTIMONY OF THE 

NATIONAL ASSOCIATION OF REALTORS* 

BEFORE THE 

SUBCOMMITTEE ON HOUSING AND URBAN AFFAIRS 

OF THE 

COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS 

U.S. SENATE 

SEPTEMBER 19, 1990 



irfmQpgpTiQN 

Mr. Chairman. Members of the Subcommittee, my name is Norman D. Flynn. i am a REALTORe 
from Madison. Wisconsin and the 1990 president of the NATIONAL ASSOCIATION OF 
REALTORS*. On behalf of the 800,000 members of the NATIONAL ASSOCIATION OF 
REALTORS*. I would like to thank you and the Members of the Subcommittee for this 
opportunity to present the views of the NATIONAL ASSOCIATION OF REALTORS* regarding the 
Real Estate Settlement Procedures Act (RESPA). particularly the issues sun'ounding REALTOR* 
involvement in the mortgage origination and settlement process. 

My testimony will provide (1) an overview of the issues related to REALTOR* Involvement in the 
mortgage origination and delivery process: (2) an historical background of the evolution of the. 
mortgage delivery system and REALTOR* involvement in the same; (3) consumer benefits 
derived from REALTOR* involvement: (4) a legislative and regulatory background on RESPA and 
development of implementing regulattons: (5) a summary of NAR's development of policy with 
respect to RESPA; (6) discussion of RESPA issues relevant to REALTORS*. 



OV6RVI6W - THE TRUE IWVE 

For the last two years, the NATIONAL ASSOCIATION OF REALTORS* has been defending the 
right of its members to be remunerated for providing customers and clients with real estate- 
related services associated with the brokerage function. In spite of the fact that the Real Estate 
Settlement Procedures Act (RESPA) clearly allows payments for services rendered, some in the 
industry are challenging the applicability of that legislation to REALTORS* involved in the 
mortgage origination process. This situation arose because of two reasons: (1) HUD's failure to 
prosecute violations being perpetrated by certain mortgage brokers who were attempting to 
remain competitive by paying illegal referral fees; and (2) the advent of computerized loan 
origination programs and the technological evolution of the mortgage delivery system. In the 
name of fighting illegal referral fees, opponents of NAR's positton have played off of historical 
fears about consumer abuses experienced prior to the enactment of RESPA and have attempted 
to shut out a viable competitor - REALTORS* - in the mortgage business. 
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The iSiiM it net rvftrral fMt or McktMCkt. NAR agrMS that payitMiits to rMl Mtato brokers 
and agams fpr ahnpla ratarrala - WITHOUT ANYTHING MORE - ara yiagal undar currant 
law and ahouM oondnua to ba Wagal. HUD can shut down ttlegal ratorral fee abuses by 
enforcing exiating law. The true issue is the right of REALTORSe to be paid a fair price for 
additional mortgaga-ralatad sarvicea they provMe to customers, particuiarly those who are 
involved in usage of new computerized loan origination (CLO) systems. Even more important 
is the potential negative effscts of Kmiting REALTOR* compensation to brokerage sen/ices. For 
yeara. real estate brokers have been providing a full range of real estate-related services 
assoctatad with the sale and purchase of a home. It is imperative that their ability to continue 
to do so not be restricted k>y anti-competitive, protectionist legislation or regulation. 

gVOLIinON OF THg MQRTQAQE ORIQINATION AND DELIVERY SYSTEM 

In the laat two decadea. technological change in the methoda uaed to produce and distribute 
credit in U.S. mortgage marketa haa been extraordinarily rapkJ and wkla-ranging. At the same 
tima. changae in the regulatory environment and the development of the secondary mortgage 
market have led to a proliferation of mortgage products from which a borrower may choose. 
Prior to the authorization of adjustable rate mortgages in 1981, there had been almoat no 
mortgage product diftorentiatlon other than price (interest rate). The primary choice waa between 
a oonvantfonal or government (FHA. VA. FmHA) loan. The new maricatplace created a need for 
a daaa of indMduala who could help the home buyer understand product options, shop for a 
mortgage loan and, ultimately, place the loan with an institutional lender. 

In the eariy 19e0a. mortgege brokers filled this role, interpreting the terms of new mortgages for 
oonaumara. Mortgage brokers work for lenders, selling the products of the lender k>y whom they 
ara employed. Mortgage brokers are typically paki one-half a point (0.5 percent) of the amount 
of the mortgage k>y the lender. However, this amount may vary depending upon the loan product 
and lander. 

By the doae of the decade, technology had evolved to a point where consumers couki obtain 
the aama aaalatanca from computerized foan origination systama operated out of their real estate 
brokar'a oflloa. Ironicatty, by the year 2000. technofogy may eliminate the need for any 
imarmadfariaa kMlwaan oonaumara and sourcea of mortgage funda as systema become more 
uaar-friandly and ganarationa ralaad on personal computers become potential honrte buyers. 

THBLOWPfWCeW 

There ara baaicaMy aix atapa in the residential loan origination process: (1 ) application taken by 
the loan orlginalon (9 aaaambUng and processing the k>an file: (3) underwriting: (4) loan funding: 
(S) aala to in v aa t or a or placement in the financial institution's portfolio: and (6) senndng of the 
loan. 

in general, the computerized k>an origination systems in place or enviaioned entail an employee 
of a real estate broker functioning in the capacity of a loan originator ~ the person completing 
the Ural atapa in the mortgage process. The services aaaodatad with thia part of the process 
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indud« advising th« buy«r about various mortgage products, taking and submit 

application, and foNovving up with ragard to the mortgage application by traddng it until a loan 

commitment has been received. 

For borrowers, apart from loan closing and funds disburse!, loan origination is the most critical 
stage of the mortgage process. Until recentiy. ttie application process has been paper-based 
and highly labor and time Intensive. Computerization has made tiie mortgage process more 
efficient, separating tiie functions of originating, servicing and funding mortgage loans. While the 
benefits to both consumers and lenders are substantial, "unbundling" tiie sendees associated witti 
each function has resulted in an extended range of players competing for the right to perform 
them. It is tiiis batUe for mari(et share tiiat brings us here today. 

Real estate licensees are playing an increasingly important role in the mortgage process. They 
are tiie point of personal contact for borrowers utilizing computerized loan origination (CLO) 
systems, eliminating one or more extra steps in tiie process of shopping and negotiating for a 
home loan. These systems offer real estate broi(ers/agents the chance to meet consumer 
expectations for the convenience of "one-stop shopping" and more immediately respond to home 
buyer requests for assistance ttiroughout tiie mortgage process. In the past tiiia convenience 
did not exist, and home buyers had to leave the real estate brolcer's office to find financing, in 
tiie old days, ttiat meant finding a lender through tiie usual hit-or-miss channels, which included 
relying on newspaper advertisements or the recommendations of real estate agents confined to 
lenders with whom they had had personal experiences. Today. CLO systems provide up-to-date 
information about the products of several lenders without having to leave the brolcer'a office and 
without having to engage a loan broker/officer to start tiie origination process. 



COMPUTER LOAN ORIQINATION fCLO^ SYSTEMS 

A computerized loan origination system (CLO) involves tiie placement of a computer terminal in 
a broker's office, it providee information about tiie loan products offered by one or more lenders. 
It can also be used to pre-qualify borrowers and ti'ansmit mortgage applications. Buyers are 
assisted in the application process by tiie system operator. Today, ttiere are a few national 
systems, but as ttie technology becomes less costiy. regional and local systems will emerge 
tailored to the specific needs of Individual real estate markets. The CLO systems of the future 
will be open to as many lenders as the system can accommodate, which eeaentially ia unlimited. 
The only reason for excluding lenders will remain negative experiences witii a lender's 
performance during tiie funding process or in tiie sen/icing of tiie mortgage loans. 

The maricet development of CLO systems is similar to tiie devetopment of Automated Teller 
Machinee (ATMs). In the eariy stages of the ATM maricet. several area banks started independent 
systems which only the bank's customers could access. In a short time, the area benks entered 
into joint venturee or agreemen ts with other area banks so that a bank's customers coukj use 
any ATM in tiie system, not just tiie ATM machines operated at tiie customer's benk. If tiie 
maricet for CLO systems is permitted to take a natural evolutionary process, we believe the same 
multi-institution access wiH develop. 

Computerized loan origination systems extend the concept of multiple listing senricee for houses 
to the realm of mortgage finance. They forge new links between home buyers and mortgage 
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pmoit. TVwy •na i I Mtato brokers and thair agantt to kaap up with th« literally 
idrada of bmkc ootr nona of loans avaUabla to fuifUl tha naada of their ciiants and 
aomara. ThiainlonT n can ba changed instantaneously in reaponse to minute-to-minute 
tfigaa in the mortgage marketa which lenders must make to remain competitive. This is a far 
from Iha oW days' when mortgage lending rates and products were fairly standard for 
mha and years at a time. 

3 ayslams provide rural areas served by one. perhaps two. financial institutions with the 
rtgaga producta of natioruil ler^ders. bringing much needed competition to these markets and 
raaaad choicaa for conaumers. They are also useful during periods of high interest rates 
m landara are laaa wHHng to negotiate mortgage rates and. in fact, withdraw from certain 
rkaia altogathar. This waa the experience in Ohio, where the CLO system devek)ped by the 
o Aaaociation of REALTORS* in the early 1 980s increaaed mortgage competition and lowered 



npuMzation enables lenders to turn around loan applications in aa little as a few days when 
aw a r aga tima a homebuyer waits for a decision on a loan processed manually is more than 
taya. The irnroduction of streamlined processing haa forced all lenders to improve upon their 
I a ro u nd time. For consumers, for whom a simple, fast process is of tantamount importance, 
"dooming of age* of the mortgage delivery system has been long overdue. Streamlined 
oaaiing lowers transactional costs of obtaining a mortgage through reduced points, fees. 
ran raiaa. or aome combination of these. A reduction of a quarter point in these transaction 
la. w^Wch la a reasonable estimate of consumer savings, translates into approximately $6,000 
rttialfeoftheloan. 



I BENEFITS THROUGH REALTORe INVOLVEMENT IN CLO SYSTEMS 

\ lat of benefita to consumers as a result of the computerization of the mortgage process is 



Real eatate brokers and agents who use CLO systems can create competition 
among lendera. CLO systems allow real estate brokers to acceaa mortgage 
marketa outaMe their own geographic area. Local lendera are forced to compete 
with national landers which can mean lower mortgage rates for consumers. 

Consumers benefit from the effidendes of a computerized mortgage process. 
StraamNning tha process haa forced ail lenders to accelerate the application 
prooaaa in order to remain competitive. Being able to receive quicker 
oommitmenta f^om lenders relieves a consklerable amount of the stress 
oonaumera normally experience with the mortgage process. Speed of processing 
enablaa real estate licensees to take the infonnation necessary for the mortgage 
ap p l i cation, input it into the computer and immediately transmit it to the lender. 

CLO systems provide borrowers with up-to-date informatk>n on interest ratea and 
programs of various loan products. Unlike rate sheets, which may be provided 
weekly, ttie CLO can provide up-to-the minute and accurate information. 
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o If th« buy«r dOM not obtain a mortgaga commitmant from tha landing institution 
to which ha initially appliaa. undar a CLO. ha ia mora lilcaly to ba abia to submit 
a sacond application within tha mortgaga commitmant tima pariod without 
forfaittng ttia aala. 

o Undar many CLO systams. tha buyar can submit applications to multipla landars 
simultanaously tharaby increasing tha odds of racaiving a commitmant. 

o CLO systams dacraasa tha cost of tha mortgaga application procaaa ttirough 
aconomiaa of scala. Uniform application fbrms raault in a tima savings in filling 
out forms and multipla applicationa can be generated at a lower coat than is 
poaaible filing separate applicationa. 

o CLO systems enable real estate broi(ers to track the mortgaga application more 
readily. 

CLO systems may be able to reduce lender bias. Computers cannot datarmina 
race, creed or color. It would be quite difficult for a lander to practice 
diacrimination observing computer generated data. 

Perhaoa the greatest consumer benefit of having a REALTOR? assist in mortQaoa orioination ia 
tt^at ttw cost of these sen/ices is often less than ttie cost incurred when a mortgage broker 
charges for these same sen/ices. Typically, a mortgaga broker will receive one-half of a point 
Further, the amount varies depending upon the type of mortgage loan ha sella. Conaumars are 
rarely informed that there is a difference in the amount a mortgage broker receivea. a fact that 
may infiuence the typea of mortgage product being offered. 

CONSUMER 8AT18FACTION>LACK OF ABUSES 

Mr. Chairman, critica of NAR's position contend ttwt REALTOR* involvement in ttie mortgaga 
origination process has led to untold instancea of conaumer atHisa. In fact, we have found tine 
oppoaita to be true. For example, the Conference of State Bank Suparviaors indicatea that none 
of its 50 state regulators has received any reports of consumer diasatisfaction with real estate 
brokers/agents who assist borrowers in obtaining financing for a home mortgage. Indeed. New 
York State Suparlntandant of Banka, Jill M. ConakNna, in a comment letter dated January 24. 
1990. to the New York Secretary of State regarding ttie letter's proposed regulation to prohibit 
real estate brokers/agents from provkling mortgaga-related sendees to a buyar where ttie 
broker/agent has alao rapreaanted the seller in the sale of the property, stated: 

After almoat three years of experience with this comprehensive regulatory 
framework [which requirea real estate brokers who assist buyers to otitain 
mortgaga fir>ancing for a fee to be additionally licensed as a mortgage broker], wa 
find that ragulatlona have been effectiva and banaflcial to conaumara. We 
suggest that some industry concern about profitability may ba driving an effort to 
restrict the numbers of tt)ose engaged in ttie mortgege broker industry. Howavar, 
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our ragulfllory wpwtofiM hM not Idontlfltd Miy concomo with roil ooUrt^ 
l^i^jj i fff wtio flioo Mt M moftoMM bfokOTS fof A lopifito fM in • trontoctlon 
nor Hmm wo ooon ony oonoumor dtooatlofaction. Prts«ntly. ov«r 70% of the 
2,263 f O flHtOfod moftgago brokers supervised by our Oepartmem are licensed real 
etOrte brokers or salespersons and we have had Qfi conaumer eomplainta even 
auyyaating that there la a problem, nor have any problema been uncovered 
liy our axamlnera. 

Many banks have mortoaoe broker/ referral programs that utilize licensed real 
estate brokers who are registered mortgage brokers, and this practice is growing. 
The auc c eaa of theee programa hae apparently fypHfti WfTOHintf from 
Indutrv comoetltora and lobbying againat thia practice haa alao Increaaed in 
the oontoxt of "HUD-RESPA" propoeala before the U.8. Department of 
Houaing and UrtMwi Development" (Emphasis added) 

tTATgACTOiW 

Several slalee. Inckjding Pennsylvania. Connecticut. Virginia and Michigan have recently 
ooneklered the Issue of the payment of a fee to a real estate broker who provides additional 
isrvtoee In oonnectk)n with the mortgage application process. Generally, all state action has 
been favorable to the REALTOR* position, although it has been misinterpreted in certain trade 

The right of real aetata licensees to be compensated for mortgage-related sen/ices has been 
uphekS and the following criteria established for payment: 

(1) In Connecticut, real estate Hcenseee are required to have a mortgage brokers 
Kcenae to receive compensation for mortgege-related services. Obtaining a 
mortgage brokers license usually entails payment of a one-time and annual fees 
and, in some cases, bonding requirements. In most cases, there is no prescribed 
course work, educational requirements or experience level to k>e a mortgage 
soNdlor/tyoker in contrest to real estate licensing requirements. 

(2) Penneyivania has a two-tier concept. Real estate brokers can receive up to $100 
(recommended) for mortgage-related services provktod as a real estate agent. If 
the broker wants to charge more, than he will have to obtain a mortgage brokers 
Kcenae. Obtaining a mortgage brokers license entails a $500 initial fee. annual 
feee of $250, no bonding requirement if no fees are collected befdre settlement 
and a $100,000 requirement if advance fees are taken. There are no professional 
requirements fbr ttie license. 

(3) In Virginia, a system is in effect under which those real estate brokers who had 
been providing mortgage-related sen/ices before February 25. 1988 can continue 
to provide thoee services, l-lowever. real estate brokers who were not providing 
thoee services before that date are. at ieest for the present, prohibited from 
provkfing them. 
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(4) in Michigan, real tstate licensaaa do not tw^B to obtain a mortgaga 

brokart Kcanaa to racaiva companaation for mortgaga-ralatad 
san/icaa if only tha broker for which the salaaperton ia an agent or 
an employee paya the compenaation for the aarvfcea and they act 
aa a mortgage broker for additional compenaation on 10 or fewer 
mortgage ioana in any 12 month pehod from July 1 to June 30. 

The clear trend is to permit the payment of a fee to real estate brokers who provide additksnaJ 
services, although there may be a requirement for a separate mortgage brokers Ucense. 

REAL ESTATE 8ETTLEMEWT PROCEDURES ACT IRES? A) 

Leoialatlve Hiatorv 

The Impetus for passing the Real Estate Settlement Procedures Act (RESPA) takea an interesting 
path. A series of articies in the Washington Post highlighted financial surpriaea oonaumers 
received at the doaing of a real estate purchase. These unexpected payments at aettlament 
struck a nen/e with politiciana and voters. In addition, in 1972. Congreaa racelvad a joint report 
from the Secretary of HUD and the Administrator of the Veterans Administration on mortgage 
settlement costs which outlined kickbacks, rebates, commissions and inflatk>nary referral fees 
being paid by title companies to providers of settlement sen/ices. 

RESPA waa enacted in 1 974 to provide consumers involved in reskJentlal real estate tranaactkxn 
with timely information regarding the nature and coata of the settlement proceea and to prolad 
them from unneceaaarily high settlement costs cauaed by certain abualve practicea (i«. 
kickbacks and/or referral faea). indeed. Section 2601 of Title 1 2. United Statea Coda, reflects the 
Congressional purpose in enacting RESPA which statea that the purpoae of thia chapter [is] to 
effect certain changes in the settlement process for real estate that will result ... in the 
elimination of kickbacka or referral fees that tend to increaae unneceaaarily coats of cenain 
settlement senncea." By Idckbacks" and "referral feea*. Congreaa meant feea fbr tha simple 
referral of buaineaa - without any services rendered. It is this practice that haa always bsen 
illegal because the fees are passed on to consumers in the fbrnn of hidden costs. The MBA 
contenda that feea to REALTORS* fbr helping bonowers obtain financing are "referral faea". We 
maintain that the feea are payment fbr sen/ices rendered, and that there ia no differenca between 
mortgage sen/ices provMed by real aetata brokers through CLO systems and thoaa provkJed i}y 
mortgage solicitors/brokers. 

RESPA waa amended in 1963 to eetablish an exemption fbr controlled buaineaa arrangements. 
Again. Congreaaional intent waa to prohibit payment fbr simple referrals within theae companies 
and to provide gukJaHnaa for ttia provision of settlement sennces by vertically integrated financial 
sendees firms aa waN aa between franchisor and frarKhisee. 



RfguHtOTY HW9fY - HW't Tw9 RwJ^s 

In May of 1968, HUD proposed regulations implementing the 1963 legislation. One provision 
provided for "... vohjntary payments by a borrower to a person wfio haa acted aa a mortgage 
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broktr or hat olhtnMM assisted in bringing tha landar and borrovvar togathar...'. Tha proposed 
language raflada opinion letters issued by HUD's Office of Qeneral Counaei on the legality of 
payments to indlvlduala participating in computerized loan origination programs. 

The letters tall in one o( two categories: (1 ) tender pay systems or (2) borrower pay systems. In 
a typical lender pay situation, the CLO is owned by a third party and operated in a real estate 
broker's office by a financial san^ices representative or an employee of the broicerage operation. 
The lenders make payments to the CLO system operator in the range of $400 to $500 per 
transaction. A portion of that fee is passed on to the real estate broker or financial services 
representative. The fee to the real estate broker is generally $100 - $250 to compensate for 
operator time and expense. There is no payment made by the lerKler to the real estate broker 
or by ti)e borrower to ti)e real estate broker. (Sea HUD legal opinion letter to Prudential Real 
Estate AflHiatee which describes a lender pay system in compliance witti RESPA, attached as 
(A.) 



In the typical borrower pay CLO system, the real estate agent and home buyer sign an 
agraamant ttiat lists the services tiie agent will provide ttie borrower and ttie ftoea to be charged. 
Under a borrower pay program, real estate brokers (attorneys or ottier financial services 
representativee) explain ttie product of one or more lenders and take the initial application which 
la than earn electronically to the lender's processing center. The application is ttian proceeaed, 
credit reporta and titie reports are ordered, verificationa are checked, and tiie loan la packaged 
for landar undanwriting datenninations. (Sea HUD legal opinion letter to Citicorp Savinga which 
daecribee a borrower pay system in compliance with RESPA. attached aa Appandbc B.) 

The May. 1988 mie would have codified these legal opinions and are supported by ttie National 
Aaaodation of REALTORS*. 



Pyrpgftftf Hrm Pntfl RE^PA Rtff 

In lata Oaoember 1988. a copy of what was purported to be a draft of final RESPA regulations 
waa leaked to the preaa. This version, which had not undargorie the standard review and 
approval procaaa required by HUD for tiie promulgation of regulations and. tharefbre. was not 
an official document wouM have prohibited the feee involved in some CLO programa ar)d 
prohibited real aetata brokers/agents from receiving remuneration for aervicee rendered in 
connection witti tt)e loan origination process. The "rationale" for ttiie poeltion waa ttiat real estate 
agama already receive one f^ on the tranaaction and. ttierefore. are not entitied to any others. 
This *drafr Ignored legialativa intent in tiiat Congress authorized paymenta lor services 
rendered". Further, there waa no hitention to artificially segment \h9 settlement process to protect 
the market ahara of any one biduatry. 

Tha NATIONAL ASSOCIATION OF REALTORS opposed ti)e purported draft tinar regulations 
which ware leaked to ttw preaa in December 1 968. The 'drafr wouM have reversed HUD's earlier 
policy poeltion and prohibited real estate brokers/agenta from receiving feee for origination 
programa for reaaona ttiat were not grounded in ti)e statute (RESPA). NAR dted ti)e following 
reaaona in support of its opposition to the "draft" final mie: 
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* Th« mortgag«^«l«t«d s«rvicM REALTORS^ provide home buyers are legitimate. 
TTiey include, but are not limited to. advising the buyer about various mortgage 
products, taldng and submitting the mortgage application, and following up with 
regard to the mortgage application by tracicing It until loan commitment has been 
received. 

* Restricting the income of real estate broi(ers involved in computerized loan 
origination systems will adversely affect the development of new loan products 
and streamlined procedures that benefit consumers. Consumers are demanding 
that brolcers provide an expanded range of real estate-related services. They 
expect real estate brokerage firms to offer them assistance throughout the 
mortgage process. Developments in computer technology have enabled brokers 
to provide loan services at the point of sale, but systems cost money. Examples 
of these additional costs include: 

the computer hardware and software; 

o the dedicated computer telephone line hook-up; 

the telecopy machine that must oe made available exclusively for the CLO; 

o the cost of space dedicated for the computer loan operattons; 

o the salary of the person who operates the CLO; 

long distance telephone lines, federal express costs, and similar additional costs 
incurred by the real estate broker. 

* It has been suggested that the expenses incurred by a real estate broker fbr 
participating in a CLO should be absorbed by the firm. If the broker la not 
compensated for these expenses, the small margin of profit to the broker from the 
real estate sales commission will virtually foreclose a smaller real estate broker's 
office fi'om providing these services. The competitive ramifications of the mabiUty 
to provkje such computer technology are apparent The smaller real estate broker 
ostensibly will be foreck)sed from the market if he cannot offer the services; yet 
he will be unable to do so if the costs cannot be covered in his profit margin. 

The IHUD 'drafr fir)al rule alao would have prevented real estate brokers from receiving fees for 
CLO services because they received other compensation on the transactions processed and 
closed on the system, in other words, prohibiting REALTORS* in this marmer woukj eftoctivsly 
enable another industry to control the mortgage loan origination process in spite of the existenct 
of a more effldent means of delivering sendees to the consumer. 
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MATIOMAL AgSQCUTlON OF REALTORS* DEVELOPMENT OF RE8PA POUCY 



In StptomlMr of 1968. NAR PrMid«nt Nestor Weigand appointed the Real EsUte Settlement 
Procedures Act (RESPA) Task Force to examine the issues raised t)y the proliferation of loan 
referral arrangements, computerized loan origination systems, controlled business an^angements 
and other questions raised t}y the RESPA regulations. 

At the time NATIONAL ASSOCIATION OF REALTORS* had policy on RESPA as follows: 

-nwt the NATIONAL ASSOCIATION OF REALTORSe oppose aH legislative and regulatory efforts 
to prohibit or Hmit the payment of additional compensation for real estate^elated services 
accorded buyers and sellers, including mortgage finance, insurance and other related items, 
provided such compensation is fully disclosed to the buyer and seHer." 

This policy supported the payment of fees for real estate related sen/ices provided that aH such 
fees are made known to and accepted by the customer prior to settlement NAR's policy was 
of long-standing, however, and. needless to say. was being challenged by market arrangements 
that dkJ not esdat at the time of its formulation. In light of new forms of prequaliflcatlon. point of 
sale financing and the relatiortship of some members with natfonal programs like Citicorp 
Mortgage Power, the Task Force was asked to conskJer what correctfons. modifications or other 
changea need to be made in Association policy on RESPA. These recommendations were to 
be made within the context of currently proposed regulations, pending legal actions and potential 



Key to the task force discussions was HUD's language in the May, 1 988 mle pemnitting payments 
for "bringing the borrower and lender together". There was concern that these coukl be 
oonalrued as "naked" or "simple" referral ftoes. The goal was to clarify NAR policy about fees 
received for participation In natk>nal loan programs and payment for referrals within controlled 
busineas arrangements. 



Teak Force Conduatona 

(1) The Task Force cor)ckJded that computerized loan origination programa which allow real 
eatale brokers/agents to provkSe homebuyers with mortgage-related services are a positive 
devaiopmecit for aN parties conoamed. They enable real estate brokers to provkle consumers 
wNh point of sale financing at what is often a cost savings for consumers. Feee charged for CLO 
servioea offset coata Incurred by brokers for installing and operating the systems. If real estate 
agenla receive feea In connection with a lender program, tliey must be based on actual work 
performed for the b orrower rather than the referral of the borrower's business. 

(2) Within controlled business arrangements, as statutorily defined, the Task Force upheld its 
policy recommendation in opposition to payment for simple referrals within this corporate 
structure. 
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ThaFlnlPollcv 

Adopted by the Board of Directori. February 6. I9d9: 

Where a raal estate broker/agent provides services in addition to or different from 
those he/she is obiioated to provide bv his/her aoencv aoreement. that 
broker/aoent is entitled to remuneration for these sendees, provided that fuH and 
written disciosure is made to and accepted bv ail dients and customers to the 
transaction in advance of undertal<ing to perform such sen/ices. The NATIONAL 
ASSOCIATION OF REALTORS* is opposed to the acceptance of fees bv real 
estate broJcers/aoents for the simple referral of customers or dients to mortoaoe 
lenders and providers of other settlement related services, (emphasis added) 

In controlled business arrangements, aa defined by the RESPA statute, the NATIONAL 
ASSOCIATION OF REALTORS* believes that brokers/egents are entitled to remuneratkm 
for the delivery of real estate related services provided that written disdosure (which Is 
not unduly burdensome) is made to and accepted by all dients and customers to the 
transaction; and there is no required use of these services. 

The NATIONAL ASSOCIATION OF REALTORS* is opposed to legislative or regulctory 
efforts to limit the payment of remuneration for these additional services. 

QorrrHPugp pmsincs^ arrangements 

A significant percentage of NAR members provide more than one settlement service. As 
Congress defines it, many of them constitute controlled business arrangements, having a 1% 
ownership interest in supplier-owned real estate companies. The NATIONAL ASSOCIATION OF 
REALTORS* believes that a real estate broker/agent in a controlled business arrangement should 
be allowed to give or receive payment for services reruiered provkJed fuH disdosure is made to 
and accepted by all parties to the transaction, and no customer is required to use a particular 
provider of settlement sen/ices. Shareholder refeo'als shouM not be limited in these 
arrangements as long as shareholders do not receive returrw based on the volume of referral 
activity. 

Congress detennined that oontrolted business arrangements produce significant consumer 
benefits and exempted them from RESPA. provided certain conditions are met. Real estate 
brokers from large, medium and small shops have begun to see the need to bundle services in 
order to compete, either by acquiring ancillary sen/ice companies or by forming joint ventures 
with these companiea. It is important that the real estate brokerage industry be able to continue 
to expand to meet the needs of the marketplace. The position of the MBA and the language in 
the purported final HUD regulations (December 1988) wouM unduly limit the business activities 
of real estate brokers who wish to provide ancillary settlement services through controlled 
business anvngements. 
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AQgJICY/COMFUCT OP ItiTEBgST 

Mr. Chairman, fht NATIONAL ASSOCIATION OF REALTORS* notes th^ 
about fha agancy flilija of tha raal attata bfoktr/agam vis-a-vis tha raal attata sallar and tha raal 
aatata buyar. In fact, much of tha conlrovarsy ovar raal aatata txokar/agant parformanca of 
mortgaga sarvicaa for borrowars Is pradicatad upon tha arronaous assumption that helping tha 
borrower obtain dnandng violates the agent's agency agreement with the seller. 

An agency relationship is a fiduciary relationship. As a fiduciary, a real aetata broker owes 
certain spedtle duties to his principal in addition to dutiee enumerated in the listing contract or 
other contracts of employment These duties include loyalty, obedience, and the exercise of care 
and diligence in pursuing the principal's affairs. More specific examplea of these general duties 
include a duty to reveal to his principal all relevant information pertaining to the scope of the 
agerKy. For a real eatate broker, this duty encompasses disclosure to a principal seller of the 
existarioe of afi offers to purchaaa the property, the identity of afi offerors, and the financial 
capacity of potential buyers. Listing agents and selling agents (sub-aganta) have not been found 
to repreaant a buyar when all they did for the buyer waa show the buyer property, describe 
ger)erally the attributes and amenities of the propefty and available typea of financing, and 
praeent the buyer's offsr to the seller. This type of conduct is generally viewed aa an ordinary 
marketing function urxjertakan ancillary to the broker's ager>cy agreement with the seller. 

QeneraNy, the listing and cooperating ("selling") brokers are the agents of the seller: however, a 
buyar can chooae to have a raal estate broker/agent represent him in a transaction. Legally. 
a a ai ating tha buyer in obtainirtg finarKing does not compromise the real eatate agent's agerKy 
agreemem with the seller. The terms of this agreement are fulfilled once the agent bringa a 
willing and able buyer to the table. Further, helping the borrower through the mortgage proceaa 
doea not mean that an additional agency relationship exiata unless the real aatata agent 
contracta to reoreaent the borrower in the sarria tranaactton. If the buyar chooaea to have a real 
aatata broker/agent represent him instead of. or as well as the seller, he must: 

1) Enter into a written contract that clearly estabUshes the obligationa of both partiea: and 

2) Spadiy how the agent will be remunerated. 

Critica of loan referral programa contend that a broker/agent who receivee ftoes from certain 
landara win not find the beat financing possible for their buyer. The NATIONAL ASSOCIATION 
OF REALTORS* believes that It la in the beat interest of the REALTOR* to find the borrower the 
best product becauae raal aatata brokers/agents rely on the return businees of satisfied clients 
and cualomera to su cceed. Sacrificing the borrower's needs for referral ftoes would irrevocably 
damage a brokar/agenf a reputation with his/her peers end customers. 

Critics of REALTOR* Involvament in the mortgage origination prooeaa contend that a confiict of 
imarast occurs whan (REALTORS* aasist buyers. Once the contract between the setter and the 
buyer haa been aignad with regard to the sale of the real estate, the contractual obligations of 
tha agent to the setter are fulfilled. At this time, helping the borrower obtain firtandng ia in the 
beat interest of all partiea. 
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Th« NATK)NAL ASSOCIATION OF REALTOf^ b«ir/M that M and wrm»n diK^^ 
and accaplad by aN dantt and customars to tha tranaaction in advanca of undartaking to 
parform such tarvtoaaprolaclsaNpartiaa from pcoblamaaaaociatadvMmconli^ Tba 

NATIONAL ASSOCIATION OF REALTORS* has provisions in Ms Coda of Ethics and Standards 
of Practica to this aflact (Saa Adfda 7. Standards of Practica 21 -1 ^ 21 -1 3. altachad as Appandb 
C.) 

Potential conflicts of intarast ara indigenous to tha k>rokaraga function. Tha potential conflict is 
ameliofated. if not elminatad altogether, through upfront disdoaure. Thia is a satisfactory 
mechanism for such regulatory oversight t)odies as tha Securitiea and Exchange Commission, 
vvfiich fMS alwrays refled on dtodoeure ar)d trie conscious effort of the professiorial to iriform trie 



NAT10MALA8S0CIAT10W OF REALTORSe POSITION ON VAPi01l8RE8PAIS8Uga 

HUD PROPOSED RUi£ 

The NATIONAL ASSOCIATION OF REALTORSa sfrongly supports the proposed rule issued by 
the Department of Mousing and Urt>an Development (HUD) on May 16. 19e& It conftma 
interpretive rulings issued tyy HUD's Office of General Counsel on the legaflty of oomputacizad 
loan origination systems and the right of real estate li ce nse e s to receive remuneration tor real 
estate-relalad services. NAR supports the right of brokers/agents to partidpata in loan referral 
programa if tfiay perform services in addition to or diffsrent from tfioee tfiey are ot3ligatad to 
provide tyy tfieir agency agreement with the seller. 

COiflPENSATlOW FOR WORK PERFORMED 

Critics of REALTOf^ involvement in the mortgage origination procaas chaflange the payment of 
a f^ for trie perform a nce of mortgage^elaled services to a real estate brokar/agsnt wtw is 
otherwise compensated in the transaction, primarily on the basis that the commission should 
cover all services provided the seller and tha buyer even if they go beyond thoee enumerated 
in the agency agreement with the seller. If a real estate broicer/agent. after having met trie 
requirements of his/her agency a gr ee m e nt with trie seller, perfbrms services for trie bo w owe r 
related to the ot>taining of a mort ga ge loan and trie loan origination procaas, ha^sha is entitled 
to additional remuneration for triat woric. 

The martcatplaoa today ia vary dMsrant from that of a decade ago. in the real worid of operating 
a residential brokerage ofHoe In an effective manner, real estate agents continually monitor the 
mortgage martcaC as to ralaa. products, underwriting, special terms and other features of 
paramount oonoam to borrowers. Real estate txokers/agants wfio cTioose to perform financial 
counseling or loan procaaaing services should, however, enter into a written contract wNh ttia 
t>orrower tfiat d early aatabflaTiaa trie obligations of both parties and spedfiea how trie agent wM 
be remunerated. 
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lbrnESM.aMnatjuttl 

pviM Qwnsd ^ oQiporaSons*. AVwtiold 

> t983L whsn GDngms flbst sddf'MMd ttw ttius. iMl MHiv bfoioifs wid 
•dun and tmil ahopt IWM« btgynio 9M 
iha ffiMd to pfowida oonaumaia idVi iiKva tMn ona aaMaanaiit aaf^aoa. tf not ^ ac^yinnQ 
ancflafv aafvioa oofnpaniaa^ tMn liy forrning joint variuraa idVi tfiaaa oof^^ AiainnpQflMil 

that tha raal aatato IvokataQa tfidusay ba abia to coniinua to aiipand to mail ttia naadi ot tha 
iwartcatplaoa. HUOntpivpoviad*feiarraQijiattona would int tha biisinaaaacllvMtoaotfaalaatai^ 
DfOKaia WHO wnn «> proMoa anoswy aanafnani aannoaa avougn a oonaoaaa ouaa^aaa 




Vttia MBApoaHon pfavala. awaiy industry in¥0Nad in laal aatato tranaadiona vdl nofwa lo ImH 
thabuainaaa a c tt Miitiofraalaataiapfacti b onafa. REALTORS* would baunaMa to laoa^laaa 
fof ancBary aafvioaa such as iBa nsuranca. homa warranty protacUon and aacrow^ aHhouQh 
such a ImRalion waa navar conlamplatod tyy Congraas. 

WeSPAAWDBANMNQ 

Tha currartf cor«ra¥arsy ovar raal astate Ixokar/agant participation in loan ra f arr a l programa has 
gsnaralad quaaliorw ak>out tha NATIONAL ASSOCIATION OF REALTORS* policy on axpandad 
p owar s for banks. Tha NATIONAL ASSOCIATION Of REALTORS' oppoaas aNowing banks into 
tha brokaraga businaaa t)acausa thay t>arwfit from tha raal and parcaivad bartaffts offadaral 



Thara should ba no quaation that a raal astata brokar or s a la s par s on providing mortgaga-raiatad 
sarvioaa In oonnaetion with a CLO would not ba originating loans. Tha raal astata brokar or 
■ alaipa fi on woUd not ba fcjrxgng any such toan or issuing any commitmant v^ith ragard to any 
such loan. Tha raal astata agant maraly would ba provkling sarvtcas as part of tha pr^- 
convnilmsnl phasa of tha fnortgaga appication procaas. Tha larKlar would provida tha iOrxSng. 

Tha incraasad involvamant of fha raal astata brokar/agant in tha k>an procaas is a rasult of 
irvKyvations in tha markatplaoa that hava raisad consumar axpactations about tha ability of tha 
brokar/agant to provkSa aocaaa to landars and thair products firom tha brokar's ofRca. 



CONCLUSION 

Mr. Chairman, tha raal astata industry is a growing industry and raquiras a ravotution in mortgaga 
landing to handto that growth. By the year 2001. thara will ba a damand for $1.4 triUion in 
mortgaga monay. Savan to tan million mora paopia will ba buying homaa. Tha prafirancas of 
thasa homa buyara wNI alao increase the need for altamativa mortgagee and for raal astate 
brokars/agants who can take the buyer quickly and knowladgeably through every step of the real 
aetata tranaaction. 
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in our vi«w. th« current RESPA oontrovtrty is a light by tom« mortgag« i«nd«rs to r«tain their 
position M th« chokopolnt for th« d«iiv«ry of mortgage origination seo/icas. Tha allagad 
complaint againat raal aalata aganta ia tha racaipt of 'nakad* rafarral faaa. Tha NATIONAL 
ASSOCIATION OF REALTORS»haa policy opposing thasa iliagai faas and advocates punishment 
for violating tha law. Currant law providea adequate mechanisms to weed-out mortgage brolcers 
who are offering rafarral faea and real aetata agents who are accepting them. However, 
homebuyera wiN not be aen/ed and the marlcat will be forced to operate inefficiently if current law 
is changed to prohibit real aetata licensees who provide legitimate mortgage-related sen/ices from 
receiving com p ensation for their efforts. 

WHh the rapid technological development of the personal computer, new ways of delivering the 
range of settlement services - mortgage origination, escrow, title and other services - wili 
continue to evolve. CLO systems promise to revolutionize not only the mortgage origination 
process but all aapecta of the home purchasing. The NATIONAL ASSOCIATION OF REALTORSa 
supports the right of its members to receive remuneration for servicee rendered in connection 
with iha mortgage process. 

If Congrees allowa one industry to define its competition, what will stop others from following 
suit? Precluding REALTORS* from being compensated for mortgage-related services (mortgage 
finance, escrow, title search end insurance) presently being offered to home buyers and sellers 
will not only hann REALTORS* but could potentially increase costs to consumers in areee that 
cannot support stand-alone service providers. 
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I \RTME»fr Of HCXJSING AND URBAN DEVEi ME^^ 
WASHINGTON.OCfOAlO 



APPENDIX A 

April 24, 1986 HUD Approval Letter for 
Borrower-pay CLO System 



Jtrtaiab 8. Bueklty* Esq. 
Tbschtr Proffitt ft Wood 
1140 Connteticut Avtnut, M.W. 
NSsbington, D.C. 20036 

D««r Mr. Buekltyi 

This is in rtsponst to your Ittttr of March 26 » 1986, and 
our Batting of March 25* 1986 » vith you and Ltn Orugtr and 
TiB Mahl of Citicorp Savinga. You havt rtqutsttd a vritttn 
inforaal opinion r agar ding tht lagality undtr Stction 8 of tha 
Xaal Estatt Sattlaatnt PrQcadurvm Act of 19 74, as aaandtd 
("XESPA") (12 O.S.C. S2«07} of m propovtd ecrtgaga origination 
prograa (tha "Program"). It ia our opinion that tha Prograa doat 
not Tlolit* Sactlon 8 of KESPA. 

Basad upon your lattar and our discuss ion » va undarstand 
that undtj iht frcgiam, Bortgage brohtr* rtal astt^t broltri or 
«tt«>rn«yt Uh« *Part icipanti' ] trc author sad« bur not obligatad, 
to intfoduc* borr avert td tht product! and fsiturta oC tht 
Vto^tmtit including 'jmabQ' loinir rtductd ori^ r^ttion points and 
priority pioctiBing, and to arrinfa foe botro^trs to apply for 
loans fioa Citicorp. It is our iindt stand ng that nont of thtsa 
lo«ni vill b* FHA-lnai^rsd^ Ptrtlclpsnta tirplaln C tleorp i 
products snd tarst and say aid th« borroh/tr n cobpltting tht 
aiortgaga application, follow up to itiurt cu^tomtr att sfaction 
and ganarally isslit tht borroiiei in the origlnatloft piocti*. 
Tha Prograa will not bt offtitd dirtctly by tht banking officts 
of Citicorp, but only through tht Par ticiptntt, Citicorp vill 
•dvirtiat tht Proqrta tnd Lift all Participants In tht airktt 
arts in vblch tht advtrtiaing ipptai*. Dndsr tht fco^raa, 
Participant* will pay Citicorp a flitd annual tnrollatnt ftt, 
cti tntly att tt IZ,500. Tbt tnrollatnt Ut would not Tiry bastd 
upon tbt TOluat of tctlvity of tht pirtlclpifit *nd aiy bt rtductd 
for Minority Participinta. Th« Partlclpintt vUl rtctiti no 
paystnt froa Citicorp for thtlr frosraa tctlvlelts* Ifhtrt 
ptraitttd by Stata law tht Partlcipsnti aay bt paid diractly by 
tbt borxowtf for aarvieas randarad. 

Por purpoaaa of thia opinion, it ia aaauaad that tht aarviet 
prowidad with raapact to tht loan application for Citicorp by tha 
Participant is a "raftrral" of "bualnaaa incidant to or a part of 
a rtal aatata aattlaatnt aarvica" within tha aaaning of Stction 
8(a) of IE8PA. 12 O.S.C. S2607(a}. 
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No question of violation of Section 8(a) ii raistd by the 
payment of tht enrollment fee by a Participant to the lender* for 
the obvious reason tT^at the payaent goes in the wrong 
direction The payment, therefore, cannot be considered in any 
vay cQ»pent«tion by the lender for a referral. Instead, it is a 
payaent by the Participant to secure the benefits of the Progran 
for cuttoncrs and potential customers of the Participant. 
nothing In XESPA casts doubt upon the validity of a payment made 
for such a benefit. In principle, It is no different from the 
builder bulk commitaent f«« described in my earlier opinion 
letter, addressed to you dated Hareh 4, 1986. (No question was 
raised there about the commiti&ent fee paid by the buildtri the 
opinion addressed only the aeparate asp«rt, not present here, of 
the retarnability of the comaitnent fe« under certain 
circumstances.) I also note that the enrollment f«e is not based 
on 'referrals* in any case; it is a fixed fee which will not vary 
based upon actual volume of activity. 

Neither is any question of violation of Section 8(a) raised 
by the payment of a fee to the Participant -by a borrower. Ve 
have previously held that the payment of a fea— by the borrower to 
the brolter, as a result of a direct arrangement between the 
mortgage broker and the borrower and not ai a remit of arty 
reijuireMnt imposed by the lender. Is outside the prohibitions of 
Section i(a). HOD intonaal opinions, D, Klintridtr, October 2, 
llt4 {*nclo»«a J Xnapp, April 11, 1986 tenelotad). These 
holdings are applicable to payments by borrowers to Participants 
under the Program. 

As indicated, some or all of the products and feature a 
offered through the Program may AOt be available outiide the 
Program. The Program will not be offered directly ^y the banking 
offices of Citicorp but only through Participants Bowevcr, the 
Program will bm available to a broad range «f Participants, none 
of whom will have rights that ire exclusive In any way. If 
custoners in^hiire about the Program at sn office of Citicorp, 
they mey be suppllmd with a pamphlet explaining the Progtan and 
lifting all Participants in the market area. Citicorp also will 
lilt all Participants in the «rea m any advertising of the 
Program which Citicorp may publish. 

The activities of the Participant may be regarded, at least 
in some instances, as *the handling of proctsbing" and^ 
accordingly, may constitute a 'settlement lerv ce* as defined in 
Section 3(1) of NESPA. However we do not view the possible 
advertising or pamphlet distribution by C ticorp at conitituting 
a "referral* to a Participant because of the non-exclualve nature 
of the listing of Participanta that will appear in each. 
Therefore, we also do not consider that the enrollment fee is 
paid by the Participant "pursuant to any agreement or 
understanding" that referrals to the Participant will occur. 
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We Also find no potential violation of the fte-shering 
prohibitions of Section 8(b) of RESPA (12 O.S.C. S2607tb)). 
AssuBin9» for purposes of this opinion, that the activities of 
the Participant constitute the "rendering of a real estate 
settleaent service* within the aeaning of Section 8(b)» it is not 
reasonable to view the enrollaent fee paid to the lender as a 
"split* of the fees paid to Participants by bortowtrs. As 
indicated above, the enrollment fee is fixed, not contingent 
either in obligation or imoLint on the receipt of coapensation by 
Participants from borrowers Turther the enrollsient fee, as 
also stated above, is a payment to secure the benefits of the 
Prograa for the custoners of the Participant, and therefore nay 
b« considefed payn^nt "for services actually perforaed* within 
the seaning of Section 8(b). See 24 CPR 3500.14(e). 

Tour letter indicates that the Participant's fee will be 
disclosed to Citicorp so that it aay be included in the proper 
discloiure fornii at settlement. In lubst^utnt discussions, you 
indicated that Citicorp will prepare tht good faith estimate of 
•ettlement costs and the BDD-1 uniform ■ettleinent statement and 
will discloat tht Participant's fees on both -of these disclosure 
forms Yovt slso indicated that the Participant's fee, if any, 
will be paid and will be paid by the borrower directly to the 
farticipsnt. Ba£td on these facts w* suggest that the 
farticipant fee be listed on one of the bl%»k lines in the 800 
Series of t^e HUD-1 (and reflected consistently^-n-^he good faith 
«stisate) and, where appropriate, aark^ "P.O.C.* for "paid 
ttutsids of dosing." We also puggest that a disclaimer ^e added 
to the good faith estimate form, in substantially the following 
language t 

NOTZCCi A mortgage broker fee -in the amount 

of I is listed in the above estimate 

(Line ) on the basis of information 

furnished by 

(Participant) 

Pursuant to the Consumer, Agency and Pee 

Agreement you have signed, this fee will be paid 

directly to the ,—_____ •"^ i« not 

(Participant) 

imposed by or paid to th e _ _ » 

(Lender) 
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This it not «n official inttrpretation within the aeaning of 
Stction 19(b) of RESPA and* accordingly » does not provide 
protection from liability (see 24 CFR 3500.4). 

Sincerely, 



^John J. Xnapp 
General Counael 



Enclosures 
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.* • \ v.iS-v3"CN- OC 20i'C-050: 

n|!)"'!/ April 11. 198 6 



Janes A. Brodshy, Esquire 
Weiner, McCaffrey, Brodsky 

k Kaplan, P.C. 
1350 New York Avenue, N.W. 
Suite SOO 
Washington, D. C. 20005-4797 

Dear Mr. Brods):y: 

This is in response to your letter of March 25, 1986 and our 
meeting of March 24, 1996. You have requested a written informal 
opinion regarding the legality under Section 8 of the Real Estate 
Settlement Procedures Act of 1974, as amended (RESPA) (12 U.S.C. 
§2607} of a proposed arrangement where borrowers pay a mortgage 
broiter fee at settlement to the lender who in turn remits the fee 
to the mortgage broker. 

Based upon your letter and our discussions we understand 
that under the proposed arrangement, a national mortgage lending 
comoany ("Comoany") makes federally related mortgage loans as 
that term is defined under Section 3 of RESPA (12 U.S.C. ^2602(1) 
and the PJ:SPA Regulation at 24 CFR §3500.5(b)). The Company 
proposes to use independent mortgage brokers to take loan 
applications and complete underwriting packages. The Company 
will fund and close these loans. The Company would advise 
participating mortgage brokers of the Company's required net 
yield for a loan ( i.e. , the interest rate and discount points). 
The mortgage broker would be permitted to negotiate with each 
borrower for a fee for his services in locating a suitable 
Bortgage lender. At settlement, the Company, for the convenience 
of the parties, would collect any fees that the mortgage broker 
was able to negotiate with the borrower and remit the fees in 
full to the mortgage broker. The amount of the mortgage broker 
fees would be disclosed by the Company to the borrower as part of 
the good faith estimate required by Section 5(c) of RESPA (12 
U.S.C. i2604(c)). The proposed disclosure would state that: 
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NOTICE: Please be advistd that in addition to 

the $ in loan discount points 

paid to , we have been 

Mortgage Lender 
advised that in accordance with your 

negotiations with , 

Mortgage Broker 

shall remit $ 

Mortgage Lender 

for a mortgage broker fee from your funds at 

settlement to for services 

Mortgage Broker 
rendered in connection with your loan. 

The borrower would sign this disclosure, and it would be retained 
by the Company. 

For purposes of this opinion, it is assumed that the 
referral by the mortgage broker to the Company is a "referral" of 
"business incident to or a part of a real estate settlement 
service" within the meaning of Section 8(a) of RESPA, and that 
the mortgage broker fee is a charge for the "rendering of a real 
estate settlement service" for purposes of Section B(b) of RESPA. 

We have previously issued an informal opinion addressing a 
similar situation. See HUD Informal RCSPA Opinion, D. Alexander, 
October 2, 1984 (enclosed). In that opinion, we distinguished 
between lender payments to mortgage brokers for referrals and 
voluntary payments by the borrower to a mortgage broker. We 
concluded that such borrowers' agreements which were not a 
condition of the loan or any other settlement service would not 
violate Section 8 of RESPA. 

Your proposal presents a slight variation from the previous 
opinion because the Company will be collecting the mortgage 
broker fee and remitting it to the mortgage broker. We believe 
that the mechanical function performed by the Company does not 
constitute a Section 8 violation because the Company is only 
facilitating delivery of the fee to the mortgage broker who will 
not be present at closing. We agree with your analysis that the 
fee received by a mortgage broker in connection with the 
arrangement described above is a fee paid voluntarily by a 
borrower for locating and obtaining a mortgage loan and not a fee 
paid by the Company for the referral of mortgage loan business to 
it. We also agree that the voluntary mortgage broker fee cannot 
be considered a condition imposed by the Company for obtaining a 
mortgage loan from the Company. Also, since the fee is not being 
"charged" by the Company but is merely being collected by it for 
the account of the mortgage broker, we do not believe that a 
violation of Section 8(b) is involved. 
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We belitve the proposed disclosure notice mentioned above is 
a necessary element for this arrangement. The purpose of this 
disclosure is to assure that the borrower understands that the 
mortgage brokers fee is not determined as to amount by the 
Company or required by the Company as a condition of the 
transaction, and to reconfirm that the fee arrangement it made 
independently between the borrower and the mortgage broker. 

Your letter proposed that the mortgage broker fee be added 
to the mortgage broker loan discount points. HUD instructions 
for completing the HUD-1 Uniform Settlement Statement (Section L 
of the HUO-1 is also a suggested good faith estimate form) 
describe the loan discount points (Line 802) as a one-time charge 
by th« lender to adjust the yield on the loan to what market 
conditions demand (See 24 CFR Part 3500 Appendix A and HUD 
Special Information Booklet). We do not believe that services 
such as those performed by mortgage brokers should be included in 
the discount points on Line 802. In discussions subsequent to 
our meeting, therefore, we have suggested, and you have indicated 
that your client agrees, that one of the blank lines in the 800 
Series ( e.g. , Line 809) should be used to indicate separately the 
fee paid to the mortgage broker. Based on these discussions, we 
have revised the terminology in your letter to refer to mortgage 
broker fees instead of mortgage broker discount points. It is 
understood that we express no opinion on the deductibility of the 
mortgage broker fee from Federal income taxes. 

This is not an official interpretation within the meaning of 
Section 19(b) of R£SPA and, accordingly, does not provide 
protection from liability (tee 24 CFR $3500.4). 
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APPENDIX B 
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stanitv M. csordon, s«quir« HUD Approval Letter for 

Gordon and Drysdai* Lender-pay CLO System 

610 Newport C«nt«r Driv« 

Suit* 700 

Kto%^ort B«aeh, CA 92660 

D«ar Mr. Gordon: 

This is in r«flpons« to your I«tt«r dat«d July 13, 1988 in 
which you r«qu«st«d an opinion wh«th«r a particular arrangement 
is consonant with th« Real Estate Settlement Procedures Act 
(RSSPA) (12 U.S.C. $2601 et seg.) or the RESPA regulations 
(Regulation X) at 24 CFR TarFTSOO. HUD's longstanding position 
that the making of a mortgage loan is a settlement service is 
restated in S3 FR 17428, Column 3, May 16, 1988 (the proposed 
Regulation X revision). We conclude that we have jurisdiction 
over matters raised by your question. 

Your July 18, 1988 letter states that The Prudential Real 
Estate Affiliates, Inc. (''Prudential") , a subsidiary of The 
Prudential Insurance Company of America, has recently commenced 
operating as a franchisor of real estate brokerage franchisees 
nationwide. These franchisees will be independently owned and 
operated businesses principally engaged in residential real 
estate activity. A computerized loan origination (CLO) systea 
will be an integral part of the franchise relationship. 

The CLO systea will be a mechanism for lenders to bring 
their mortgage products to prospective homebuyers in the sales 
offices of the franchisees. It is anticipated that the systea 
will typically include as many as six national lenders and three 
regional lenders per area and will make available a variety of 
mortgage loan programs. Prospective homebuyers will first be 
able to use the system to determine which type of loan is aost 
suited to their financial situation (a pre-qualif ication 
function). The systea will also include a loan applicaticr. 
function which will enable the prospective hoaebuytr to actuall/ 
generate a loan application, and the systea will prsd-ce a 
Regulation X Good ?aith Estiaate, the Regulation Z Truth in 
Lending disclosure foras, and, if necessary, a Reculatior. X 
controlled business arrangeaent disclosure fora. 

Upon completion of the loan application, a ccamunication 
(currently expected to be a telephone call) will be directed to 
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th« Ittod^r notifying it of tha prospect iv« borrower. The lender 
^ill giv* A preliainary conaitaent based on the represent* ticn by 
the franchieee that the prospective borrower has generated an 
epprovftble application through the systea. The CLO systea will 
then directly transait the application to the lender; a signed 
applicatiofi will be dispatched to the lender soon thereafter. 
The lender will deal directly with the prospective borrower froa 
this point. 

The lenders included in the systea will pay Prudential, the 
franchisor, a f«e in t^» ran^ji ot H50 to 5S00 per loan 
•nplidation. Prudential will jive lenders a credit for those 
applications which art i«bitquentJ.y denied by the lender or 
cancelled by the prospect ivt borrower. The flat fees paid to 
Prudent iel by each lender are Intended to be for the reasonable 
value of the servicti rendered and facilities provid«:i related to 
the CLO systea. rranch s««s ^*ill receive a f it fee frora 
Prudential, not to exceed $100, for each application gensrated by 
thaa on the systea as recoapense for operator tias and expense in 
pre-qualification and qualification activities. Franchisee* will 
retain a fulltiae eaployee to perfora these activities. 
Prudential will exercise its interior quality control in concert 
with respective lenders to deterai.ie whether applications that 
• re frivolokjs incoaplete, or otherwise not accept*bU (or the 
lander for further processing are being placed in the systea. 
The Intent of the payaent to the real estate brokerage 
franchisees Is to reiaburse costs of services rendered and 
expanses incurred in operating the coaputerited loan origination 
systea and dealing with hoaebuyers. Vo fees between lenders and 
franchisees or between franchisees and borrowers are 
caateaplated. 

Fees oroposed to be paid by lenders to Prudential, the 
franchisor* and to real estate brokerage franchisees appear to be 
fees siaiUr in character to fees for "goods or facilities 
actually furnished" under Section 8(c)(2) of RESPA. In rev.ewi.ng 
an analogous arrangement of the Ohio Association of Realtors 
IBVL-FIBID program in an October 9, 1984 letter (enclosed), then 
General Counsel John J. Knapp concluded that while payaent foe 
computer ti^ie and usage did not fit neatly into the la.nguage of 
Section 8 c 3 deac ibing "goods or facilities actJally 
furnished-. hXD had the general authority to exclude oa/nents 
which did not aooear to be disguised :<ic*<bac:<s or referral 
fees. Ke concluded that a $200-5250 payaent for coaouttr tiae 
waa not barred by Section 8. In the prograa preser.te-l here, tne 
payaents are for the coaputer software/hardware systea, systsa 
upgrading a.nd adainistration by the franchisor, a.nd systea 
operation by the franchisees. Under this prograa the prospective 
borrower is placed in a position to choose an apprcpriatt 
aortgage loan prograa and initiate the l^a- applisitior. or^csss 
froa the offices of the real estate brokerage franchisees. Based 
CO the rationale in the October 9, 1934 .Knapp letter, we co.-.clude 
that these payaents are not barred by Section 8, so long as t.iere 
is a reasonable relationship between costs incurred and fees 
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p«id. This is particularly iaportant in tha casa of tha faa paid 
to franchiaaas; tha flat faa for applications ganaratad should 
not ba axcassiva so as to const ituta a dlsguisad rafarral faa. 

Tha Dapartmant has publishad proposad rulas in tha Fadaral 
Ragistar on May 1«, 1988 (53 PR 17424). Whila your program as 
dascriiMd doas not appaar to violata tha principlas sat forth in 
tha proposad rula, you should ba awara that no cosnitaant can ba 
■ada to tha eontant of tha final rula and it could hava an 
advarsa iapaet on your prograa. Also, wa hava not eonsidarad in 
this opinion Whathar tha arrangaaant would ba paraissibla undar 
PHA guidalinas. 

This opinion raprasants an unofficial staff intarpratation. 
Ralianea on an unofficial staff intarpratation doas not p^ovida 
protaetion froa liability undar faction 3500.4. 




Srant E. Mitchall 
/Sanior Attornay (RESPA) 
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APPENDIX C 



Selected NATIONAL ASSOCIATION OF REALTOR'S* 
Code of Ethics and Standards of Practice 

CODE OF ETHICS AND STA^roARDS OF PRACTICE 



In aooq>ting employineiit as tn tgent, the REALTORS pledges himself to protect 
and piXMnote the intercstt of the clienL This obligation of absolute fidelity to the 
dienf s interests is primaiy, but it does not relieve the REALTORS of the obligation 
to treat fairly all parties to the transaction. 

Artide 20, Standard of Practice 2M2 

The REALTORS, acting as the agent of the buyer, shall disdose that relationship to the 
seller's agent at first contact (Cross-reference Article 7*.)' (Approved 5/88) 
The REALTORS, for the protection of all parties, shall see that financial obligations and 
oommitmenu regarding real esute transactions are in writing, esqpressing the exact 
agreement of the parties. A copy of each agreement shaU be furnished to each party upon 
his signing such agreement. 

Standard of Practice 2M3 

^On unlisted property, the REALTORS, acting as the agent of buyer, shall disdose that 
rdatlooship to the seller at firrt contact (Cross reference Article 7*.)* (Approved 5/88) 

Standard of Practice 2M4 

"llie REALTORS, acting as agent of the seller or as subagent of the listing broker, shall 
disdose that relationship to buyers u soon as practicable.* (Approved 5/88) 
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Ststsfnent of 

JAMES M. MERRION 

Senior Vice President 
COLDWELL BANKER RESIDENTIAL GROUP 

on behalf of the 
COLDWELL BANKER REAL ESTATE GROUP 

Before the 

Subcommittee on Housing and Urban Affairs 

Committee on 

Banking, Housing and Urban Affairs 

United States Senate 

on the 

REAL ESTATE SETTLEMENT PROCEDURES ACT (RESPA) 



September 19, 1990 
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EXECUTIVE SUMMARY 



CoWvmU Bankw offers t full array of products throughout tha country such as mortgages, 
homsownars Insurance, escrow and title services, home warranties and real esUte t)rokerage. 

Coldwell Banker supports open and fair competition among the Industries and opposes 
prolectionistic legislation. 

The real estate marketplace has dramatically changed since 1974. 

* Consumsr demands have changed. 

The increase in two-income househokJs and the decrease in leisure time per 
househokj cause consumers to want more convenience. 

The prolifefation of different types of mortgage products cause consumers to 
want more service from real estate broi(ers to help them choose. 

* Advanced technology makes it easier for txjsinesses to respond to changing consuner 
demands. 

The moftgage lending and real estate industries have responded to marketplace clianges by 
developing innovative products and services. 

* Mortgage lenders have provided real estate brokers with electronic loan originatkxi 
systems that offer consumers valuable sen/tees. lower costs and greater competitkxv 

* Real estate brokers are expanding products and services by: 

Investing in additionai educatkxi and training for their salespersons. 

Developing contractual reiatk>n8hlps with mortgage lenders in order to offer 
mortgages through electronic loan originatkxi systems. 

Creating joint ventures, partnersNps or afffliations with mortgage companies, 
insurers, title companies and other sefvk:e provkjers fcontroiled business 
arrangements'). 

The uncertain and restrictive regulatory envkonment under RESPA stifles the further development 
of innovative products snd services. 

* l-IUO's guidance on what is permitted under RESPA has been confusing and overly 
restrictive. 

* RESPA has been Interpreted in a conflkning and confusing manner by the courts. 

* In the ak>sence of dear and consistent gukJance from l-iUD and the courts, many states 
are enacting laws that add layers of restrictkxis on top of RESPA 
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Coldwtll Banktr't ftocomfiMndationt to CongrMt. 

* Refect attempts to discourage real estate k)rokers from exparxiing ttieir products and 
services t>y restricting their atMity to be compensated t>y lenders or homebuyers in 
providing these services. 

* Begin a long-term comprehensive review of today's marlcelplace with the goal off 
creating a modernized regulatory structure that woiid: 

Alow any provider of real estate services to offer a fuH array off products in ttie 
most cost-efHdent manner - whether it be through contractual a nangemertt. 
Joint ventures, partnerships or aflUations with other providers. 

Protect consumers against potential abuses by requiring (1) fuH disclosure by 
real estate brokers off reiationshipe with other parties to the transaction; and (2) 
pre¥enting tying arrangements wittiout preveriting legitimate discounts on 
padcaged services. 
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Gocxl aftenxxxi, Mr. Chairman and Menbers of the Cannittee. M/ name 
is Janes Merrlon, and I am Senior Vice President for the Coldwell Banker 
Residential Real Estate Group. Today, I r^aresent the Coldwell Banker 
Real Estate Group, a subsidiary of Sears, Roebuck and Co. and the parent 
of the Coldwell Banker Residential Group and Sears ^Mortgage Carporaticxi. 
Vie at Sears and Coldwell Banker ccninend you for holding hearings cxi the 
Real Estate Settlement Procedures Act, or RESPA, hecause we strongly 
believe the time has come for a oonprkiensive review of RESPA in view of 
the significant marketplace <±argea that have occurred since it was 
enacted in 1974. I appreciate the opportunity to offer our views en this 
extremely inportant issue. 

Tbday, you will hear from witnesses representing real estate brokers 
and sale^)ersons — such as the National Association of Realtors — who 
wont to expand the p rod u cts and services they offer their custaners. 
You also will hear from a variety of witnesses representing traditional 
providers of mortgages and settlement services — such as the Mortgage 
Bankers Association and the Mortgage Brokers Association — who want to 
restrict real estate brokers fran offering these adrlitinnftl products and 
services. Because Coldwell Banker is the parent of both a mortgage 
banking firm and a residential reed estate firm, I represent menbers of 
both the Mortgage Bankers Association and the National Association of 
Realtors. 

In fact, I*m in a unique position to share wi^ you the balanced 
p e rs pective of a ocnpany that participates in virtually all the industries 
eiffected by RESPA. As you can see from Attachment 1 to my testimcsny. 
Sears and Coldwell Banker offer a full range of reed estate services to 
our custaners throuc^xsut the country — a broad selection of mortgages 
through Sears Mortgage Corporation, homeowners insurance through Allstate, 
Coldwell Banker escrow and title services. Sears heme warranties, and 
residential read estate services through 40,000 Coldwell Banker Residential 
sales eissociates in all 50 states. Many of our sales associates offer or 
plan to offer their custaners a partial or full array of mortgage and 
other real estate services. Often they will choose to offer Sears or 
Coldwell Banker products. But they also are free to offer products and 
services of other oonpanies, sane of which are represented here today. 

OCgrWEIX BANKER'S GENERAL POSITICN 

I'd like to begin by enphasizing that Seaurs and Coldwell Banker 
strongly believe that Congress should pronote open and fair ccnpetition 
among industries, rega r dl e ss of whether the legislation involves financial 
services, RESPA, or other issues. Vie similarly believe that Congress 
should reject attenpts by any particular se^nent of the industry to 
p ro t BcL itself from ccnpetition. Protectionist legislation never serves 
the best interest of the oonsuner. 

CTffnWFTL BANKER'S RBCXMffiMDEP APPROACH TO RESPA 

Vie also recognize that Congress has the responsibility to protect 
oonsuners against potential abuses in any industry. Congress met this 
responsibility with respect to the real estate settlement services 
industry in 1974 by enacting RESPA. As you know, RESPA was enacted for 
two purposes: (1) to provide oonsuners with better and more meaningful 
disclosure of read estate settlement service costs; and (2) to p ro t ect 
oonsuners aigainst unnecessarily high settlement service costs. 
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GoldMell Bemker strongly si:f3ports these tMo goads under RESPA. 
We also believe, however, that the current regulatory enviroranent 
discourages fizins fron developing and offering innovative products and 
services in today's rapidly changing reed estate marketplace — products 
and services that could offer consumers more convenience, greater choice 
and lower costs. Therefore, we not only urge Congress to reject 
attempts to amend RESPA to protect certain industries fron caipetition, 
we also strongly urge Congress and the Administration to begin a 
caiprehensive review of RESPA to assure that its origined goads can be 
met without stifling the development of products and services that meet 
the consumer's ever changing denands and needs. 

MARKETPLACE CHANGES SINCE 1974 

Since RESPA was enacted in 1974, we at Coldwell Banker have 
witnessed fundamental changes in the marketplace. 

Custcmer Demands 

First, our custoners' demands have significantly changed. As you 
can see fron Attachment 2, two-inccme households increeised fron 38 
percent of the population in 1974 to 47 percent today and is expected to 
make up 52 percent of total hous^K)lds by 1995. The percentage of wcroen 
25 to 54 years of age in the labor force has and will continue to rise 
dranatically — by the year 2000, wcmen will account for two-thirds of 
the increaise in the labor force. In addition, as you can see frcm 
Attactment 3, the amount of leisure time per household decreased frcm 28 
hours in 1973 to 17 hours per week in 1987. 

Hew do these demographic changes affect our customers ' demands with 
regard to real estate and settlement services? They want more convenienoe . 
Many consumers no longer have the tiine or the desire to go to a real 
estate broker for brokerage services, a mortgage broker or mortgage 
lender for a mortgage, a title ocqpany for title insurance, and so on 
dcwn the line. Many oonsimers want the convenience — if they so 
choose — of purchcising a part or all of these services as a package. As 
the Federal Trade Ccnmission recognized in 1988 conments to HUD 
(Attachment 4) , ocnsumers want to have the option to weigh the qualities 
of each real estate service provider with the convenience offered by the 
purchase of products and services fron a single source. 

Our custoners' demands have edso changed as the secondary mortgage 
market has evolved, which fostered the develo(xnent of a wider 
variety of mortgage products than ever before by allowing mortgage 
lenders to more readily sell their products. CXir customers new desire 
more sophisticated serv^ioe from our brokers — v*iom they have edways 
relied upon for general mortgage information — in order to help them 
choose among a vastly greater nunfcer of products. 
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Advanced Technology 

•Hie second major change in the marketplace is the increasingly 
widespread use of advanced technology in heme and business. Ths 
availability of ccnputers, hotlines, FAX machines, and other technology 
enable mortgage lenders to expand their marJcets, ICMer their costs 
through increased efficiencies, increase the speed of loan coimilinent and 
loan processing, and increase the amount of mortgage and other real 
estate service infoznation available to the consuner. 

INDUSTRY RESPONSE ID MARRb'lVLACE CHftNC3ES 

Both the mortgage lending and the reed estate industries have 
responded to these changes in consumer demand and technology by 
developing innovative products and services. 

Many mortgage lenders, including Sears Mortgage Corporation, find 
they can enter new markets that otherwise would be too costly to enter by 
providing jceal estate brokers with electronic loan origination systons 
that not only display their loan products and rates but also prequalify 
and process loans for the brokers' custoners. Iliese p rogr a m s increase 
conpetiticn and consuner choice since these mortgage lenders otherwise 
wouldn't have entered the market, lliey ultimately IcMer costs to the 
consuner because they provide a means for more lenders to distribute more 
p roducts more efficiently. And finally, they provide valuable consuner 
services such as instant affbrdability analysis, loan ccnparison, and 
electronic generation and transmittal of loan docunents. For exanple. 
Sears Mortgage Corporation offers an "Approvzd First" process through its 
electronic loan origination systen under vrfiich a real estate 
customer can be preapproved by Sears Mortgage Corporation for a specific 
montiily house payment within two hours. Not only does this reassure the 
seller that the buyer's offer is as good as cash because he or she has been 
approved for a monthly payment amount, but the buyer can better detezmine 
the heme price he or she can eifford in advance of the heme search. 

Mortgage lenders aren't the only providers that have been innovative 
in their response to marketplace changes. Many reed estate brokers have 
also adapted to their customers' increased demand for convenience and 
increeised service by upgrading and expanding their products and services. 
Tb do so, they've found it necessary to invest in additional education 
and training for their sales associates in mortgage and other real estate 
services. They have also invested in telephone hotline systems or have 
entered into contractual relationships with mortgage lenders in order to 
offer mortgziges through the electronic loan origination systems I just 
mentioned. For exanple, many Colduell Banker brokers have invested in 
loan origination systems offered by Sears Mortgage Corporation and by 
other companies. 
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In addition, many real estate brokers are expanding their customer 
services by creating joint ventures, creating partnerships or affiliating 
with mortgage conpanies or other jceal estate service providers. Thsse 
joint ventures, partnerships and affiliations are referred to under RESPA 
as "controlled business arrangements'*, although I think this term is a 
misnomer because reed estate brokers are never controlled, nor do they 
want to control what their customers choose. A better term for these 
relationships would be "affiliated business arrangements." 

Sears/Coldwell Banker is probably the most well-known of these 
controlled or aif filiated business arrangements. But even "mom and pop" 
brokers across the country are finding they can better meet their 
customers' needs in today's marketplace by creating a partnership, 
joint venture or other affiliation with a mortgage lender, insurer, 
title or escrow provider. Not only do these relationships allow 
brokers to more efficiently offer a full array of products to their 
customers, but it also increases tbe service and conmitinent of each of 
the aif filiated ocrapanies. For example, all Sears reed estate service 
providers are part of the Sears Financial Network. Vie know that our 
customers perceive all of our coopanies as one — in our case. Sears. So 
we know that each of our coRpanies needs to provide excellent service, 
because if there is a problem with one of our coopanies it reflects 
poorly on the Sears name. 

DOES RESEA AOOCMCDATE THESE MRRKEIPIAQE CHANGES? 

Unfortunately, the current regulatory environnent stifles the 
further developnent of innovative products and services that advanced 
technology permits and that custaners demand. This is because of 
(1) confusing guidance from HUD for conpanies that want to develop 
creative products and services without violating RESPA 's criminal and 
civil sanctions; (2) conflicting interpretations of RESPA by the courts; 
and (3) the proliferation of protectionistic state laws at the urgings of 
cert£dn mortgage bankers and others }fAyo strive to protect themselves 
against the increeised ccnpetition frcm real estate brokers or other 
service providers. 

1. Confusing Guidance from HDD 

Beca\2se a reputable ccnpany dees not want to inadvertently subject 
itself to RESPA criminal or civil sanctions, it must rely on WD to 
interpret RESPA in a way that provides clear guidance on v^t is permitted 
and what is not. Tliis guidance has not been forthcoming over the last 
several years. Attachment 5 to my testimony discusses this in detail, 
but let me offer a few ^secific exanples: 

^ Regulations on the "Controlled Business Arrangement" portion 
of RESPA, \^iich was enacted in 1983, have never been issued. 
Instead, ccnpanies li]ce Coldwell Banker have been forced to 
rely on a series of HUD opinion letters through the years that 
often reach inconsistent conclusions about what affiliated 
conpanies can or cannot offer their custaners. 
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<" Ths only cxnsistent thane that enierges £rcm these HDD opinion 
letters is that RESPA prohibits wholly-OMned subsidiaries 
of a ocsapany frcm engaging in activities that would be 
permissible if undertaken by two divisions of the same ocnpany. 
This interpretation elevates form over substance and has the 
effect of forcing a coipany into a structure that restricts its 
ability to offer its custcmers products and services in the 
least costly and most efficient manner. 

<" HUD*s interpretation of the enplpyer/enplpyee escc^Jtion to 
RESPA is also confusing. HUD has correctly observed in the 
past that oGqpensation by an enplpyer to an employee is 
outside tha scope of RESPA. RUD*s recent opinions, hc^ever, 
say that an enployer cannot ccnpensate an enployee for 
referring business to another affiliate in the conpany. 

*> HCD*s May 1988 proposed rule on RESPA (\^iich was never 

finalized) proposed disclosure requirements that would have 
made it in^ossible to offer products and services through new 
distribution methods such as telegbane hotlines, FAX machines 
and coR(3uters. 

** HDD's May 1988 proposed rule also suggested that programs %4hich 
offer discounts to consiiners \&yo purchase several real estate 
services might violate RESPA even though a consimer could still 
purchase each service separately and at prevailing prices. 
This interpretation violates one of RESPA 's primary purposes: 
to lower the cost of settlement services. 

Vie know that the new achninistration at HDD is reviewing the RESPA issue 
and we hope that HDD will be able to provide more consistent and logical 
guidance in the future. It is essential that it does so. But consistent 
and logical Federal regulatory guidance on v4iat the current RESPA law 
allows is only a part of the solution. 

2. Conflicting Guidance frcm the Courts 

RESPA has also been interpreted in a conflicting and confusing 
manner by the courts. For example, in the four states unc3er the 
jurisdiction of the Sixth Circuit Court of Appeals, real estate brokers 
may provide mortgage services without regard to RESPA beceiuse of a Sixth 
Circuit ruling that Congress did not intend mortgages to be "settlement 
services" under RESPA. A Federal District Court in Massachusetts has 
agreed with this conclusion. But because HDD appears to disagree with 
this result, real estate brokers viho offer mortgages in eill other states 
face unoertadn and inconsistent rules on how mortgages can be offered. 
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3. Proliferation of Protectionist State Laws 

In the absence of any clear guidance fran HUD and the courts, 
many states have begun to fill the void by enacting their own laws. 
Unfortunately, most of these laws are being enacted in response to 
aggressive lobbying efforts by certain mortgage bankers and other 
real estate service providers who are trying to restrict their new 
conpetitors fron offering products that meet ocnsimer deniands. 

Consequently, these state laws often add layers of restrictions on 
top of the Federal law. In addition, no two state laws are the same, 
despite the fact that the real estate transaction and a real estate 
broker's basic responsibilities to his or her custcmers are identical in 
all 



In 1989 and 1990 these state lacws have proliferated faster than ever 
before. We expect this trend to continue until Congress and HUD develop 
a long^texro solution to the RESPA issue. 

We at Coldwell Banker strongly believe that oonnbinaticn of (1) confusing 
guidance fron HDD, (2) conflicting guidance fran the courts, and 
(3) protectionistic state laws has severely hanf^ered the ability of 
mortgage lenders and real estate brokers to effectively, efficiently, and 
creatively respond to technology and consumer demand. If Congress and 
HUD do not provide more consistent guidance in tbe future, the end result 
will be less ocnpetition, less choice, and higher costs for consimers. 

COLLMELL BANKER'S REOOmENDATIOWS ID CONGRESS 

1. Reject Attenpts to Artificially Segment the Industry 

Whenever there are fundamental shifts in the marketplace, there 
are always those }fAyo want to stop the dhanges fnan taking place. In this 
case, sane parts of the mortgage lending industry fear increased oanpetition 
from read estate bn^cers and other service providers. Ihese fears have 
led them to encourage Federal and state policymakers to restrict 
canpetition by placing industries in well-defined "oonpartments". As I 
mentioned earlier, these coipanies have already had seme success at the 
state level. 

At the Federal level, the Mortgage Bankers Association (MBA) wants 
Congress to amend RESPA to prohibit real estate brokers fran being 
compensated by either a mortgage lender or a hcmebuyer for the tali value 
of his or her work in providing mortgage services. Seaurs/Coldwell Banker 
strongly opposes this proposal. As I mentioned earlier, many real estate 
brokers — ^^ including Coldwell Banker brokers — have responded to their 
custaners' demands for convenience and increased service by investing in 
electronic loan origination systems, telephone hotlines, and additional 
education and training for their sales associates in mortgage and other 
real estate related services. Once they have made this investment, they 
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may choose to accept ccnopensation f ran a mortgage lender for the fair 
value of loan processing services — services for which the lender 
otherwise vould have to pay a loan officer . Real estate brokers may also 
provide mortgage consultation services vMch honebuyers often choose to 
pay for if they find the services v€duable. Congress should not discourage 
real estate brokers fran providing these mortgage services by restricting 
their ability to be oonpensated by the mortgage lender or hanebuyer for 
their fair and reasonable value. 

Unfortunately, sane of those who advocate legislative restrictions 
have been trying to create unjustified fears about potential ccnsuner 
abuses fran these practices. Attachment 6 to my testimony points out the 
fundamental flaws of these arguments. I would like to enphasize, 
however, three inportant points: 

^ The issue is not "referral fees" or "kickbacks", v^iich are illegal 
under RESPA. The issue is v^ether reed estate brokers should 
be oaqpensated for the value of legitimate services they 
provide to tbe custoner. 

" There are potential safeguards to protect the oonsoner fran 
unscrupulous tactics and hidden ooets without preventing the 
ccnsuner fran taJcing advantage of the increased convenienoe and 
choice that results fran purchasing more than one service fran 
a single provider, such as: 

— Full disclosure by the reed estate broker of relationships 
with any other parties to the transaction. One example of 
a disclosure currently required under RESPA is the 
"controlled business" disclosure for aiffiliated ccnpanies 
lUce ColdMell Banker, which discloses the affiliation and 
the normal charges for each service offered. 

— Reasonable anti-tying requirements v*iich prevent a 
provider fran conditioning the supply of one product 
with the purchase of another without prohibiting 
legitimate discounts on the purchase of raaltiple services 
that offer cost savings to the custoner. 

** Finally, any attenpt to legislate real estate brokers out of 
the mortgage delivery system should be recognized for v4iat it 
is — a glaring attenpt to restrict new canpetition at the 
expense of the oonsuner. 

If Congress prevents real estate brokers fran being ccnpensated for 
the fair value of their work in providing mortgage services to ocnsuners, 
other read estate service providers will seek even more restrictions fran 
Congress in the future to protect their industries as well. In the long 
term, these artificial restrictions on the flow of information and the 
distribution of products and services in the marketplace will substantially 
hurt the oonsuner by lessening ocnpetition and oonsuner choice and by 
unnecessarily increasing oonsuner costs. 
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2. Need for Oonprehensive RESPA Stiady and Reform 

Instead of cxnsidering legislative changes to RESPA on a pieceneal 
basis, vie at Coldwell Banker believe that the time has ccme for Congress 
and the Administration to begin a ocnoprehensive review of the effect of 
the current regulatory envirozment en today's read estate marketplace, 
vdth the goal of creating a modernized Federal regulatory structure that 
fulfills RESPA 's original purposes of providing ccnsutners with more 
information and lower costs without protecting certain carpetitors over 
others. Ihis regulatory structure should enccnpass two principles: 

1. A real estate broker, mortgage lender or any real estate 
service provider should be able to offer his or her custome r s a full 
array of p rod u cts in the most cost-efficient manner possible — 
whether it be through contractual arrangements, joint ventures, 
partnerships or affiliations with other providers. 

2. Real estate brokers y^x> offer related services shcsuld protect 
consumers against potential abuses by (1) disclosing the nature of any 
relationship witii other parties to tbe transaction; (2) disclosing 
any fees charged and the services vrfiich were provided for these fees; 
and (3) giving their custome r s the choice of purdiasing the related 
services from another provider. 

Vie hope that these hearings will encourage the Caimittee 
to begin this oonprehensive review. We at Coldwell Banker look forward 
to working with you and the Caimittee, Mr. Chairman, en this critical 
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I. Introduction and Summary 

Section 8 of the Real Estate Settlement Procedures Act of 1974 
(RESPA)^ prohibits compensated referrals for "business incident to or part of 
a real estate settlement service involving a federally related mortgage loan." 
Violations of Section 8 are subject to criminal and civil penalties. In a 
Notice of Proposed Rulemaking (NPRM),' the Department of Housing and 
Urban Development (HUD) announced that it is considering whether to 
create exemptions to the application of Section 8. This analysis by the staff 
of the Federal Trade Commission' suggests that these, and other exemptions, 
may provide significant benefits to consumers.^ 

HUD is proposing to exempt from Section S payments by a borrower 
(but not a lender) to mortgage brokers or other intermediaries, such as real 
estate agents, who assist in bringing the borrower and lender together.^ 
HUD is also considering whether to exempt payments by a lender to a 
mortgage broker or any other person who assists in bringing the borrower 



* Real Estate Settlement Procedures Act of 1974, Pub. L. 93-533 (1974) 
(codified at 12 U.S.C. Section 2601 et sea. ). 

' 53 Federal Register 17424 (1988). 

' These comments are the views of the staff of the Bureau of 
Economics of the Federal Trade Commission. They are not necessarily the 
views of the Commission or of any individual Commissioner. Please contact 
staff economist Carolyn A. Woj at (202) 326-3434 should you have any 
questions regarding our comments. 

^ NPRM at 17428. Legal issues pertaining to the inclusion of mortgage 
loans in the definition of settlement services will not be addressed in this 
comment. 

* NPRM at 17429: 24 C.F.R. § 3500.14 (g)(6). If adopted, the proposed 
regulation would formalize a legal opinion issued by HUD*s former General 
Counsel. This opinion approved a mortgage brokering program involving 
voluntary payments by borrowers to persons who assisted in bringing the 
lender and borrower together. NPRM at 17429. 
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and lender together, as long as that person does not provide any other 
settlement service in connection with the transaction and does not receive 
any other compensation from the borrower, seller, or any other person for 
services related to the transaction ("neutral intermediaries").* 

The first proposal would formally authorize payments by borrowers to 
persons who search for loans on their behalf, a practice that is now allowed 
under an informal legal opinion by HUD's former General Counsel. We believe 
that this practice may increase consumer welfare relative to an environment 
where no such payments are permitted. Allowing borrowers to hire agents 
or brokers to locate loans will, of course, create some risk that the agent 
will not diligently search for the best loan available. Because the borrower 
may not have sufficient information to assess the performance of the agent, 
the agent may not seek the loan with the lowest interest rate, instead 
settling for the first loan for which a buyer is qualified. Nevertheless, the 
mere possibility of this harm docs not necessarily warrant prohibiting 
transactions between borrowers and mortgage brokers, for these transactions 
may create substantial benefits by lowering consumers* search costs. 
Moreover, since only the consumer pays for the services, there is no risk 
that the consumer will be steered to only those lenders who pay referral 
fees. 

HUD is also considering whether to allow payments by lenders to 
persons who bring borrowers and lender together, although only under a 
restrictive set of conditions. The person cannot provide any other 
settlement services and cannot receive any other compensation from the 



• NPRM at 17429. This exemption would not extend to the payment of 
referral fees by lenders to real estate brokers, since these persons do 
provide other settlement services related to the transaction. 
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seller or buyer. Even under these restrictive conditions, however, permitting 
the payment of fees by lenders to intermediaries could further increase the 
available volume of truthful information about home mortgages, which would 
benefit consumers. Other possible benefits include more rapid development 
of innovative forms of service, such as computerized loan origination 
services, and increased competition in the market for home mortgages. In 
addition, we suggest that HUD consider expanding this option to allow 
payment of referral fees to any persons, regardless of whether they meet the 
restrictions. Such fees could encourage real estate brokers and others to 
provide even more options to borrowers, and to adopt cost saving 
innovations more rapidly. 

Although permitting the payment of fees from lenders to all types of 
intermediaries may generate consumer benefits, it also creates the possibility 
of consumer losses. Under certain circumstances, this option may result in 
non-neutral, or "interested" intermediaries steering consumers to loans whose 
provisions are less favorable than those offered by a lender who does not 
pay a fee. These possible costs must be weighed against the possible 
benefits from lender payments. Though we lack sufficient data to quantify 
precisely these costs and benefits, our analysis suggests that any possible 
concerns associated with the payment of referral fees can be adequately 
addressed through some form of mandatory disclosure, whereby interested 
intermediaries would be obligated to notify their clients of the existence of 
referral fee arrangements with lenders. 

The remainder of this submission is organized as follows. Section 11 
describes the interest and relevant experience of the Federal Trade 
Commission staff. Section III reviews the rationale underlying enactment of 
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III. Sutcd Purpose of the RESPA Section 8 Provisioa 

In the late 1960*s, concerns arose that the cost of real estate 
settlement services could be so substantial as to interfere with the national 
goal of widespread home ownership.^° In 1969, concerns over what were 
considered to be unnecessary and inflated settlement costs led a 
Congressional subcommittee to hold public hearings.^^ In response to the 
hearings and subsequent report (which expressed concern over the cost of 
settlement services). Congress enacted section 701 of the Emergency Home 
Finance Act of 1970." This provision directed HUD and the Veterans 
Administration (VA) to study real estate settlement costs." 

One of the primary factors** identified in the HUD/VA Report** as 
contributing to the allegedly high price of settlement services was a system 
of rebates and referral fees then existing in the industry.** Given its 



*° Whitman. Home Transfer Costs: An Economic and Legal Analysis. 62 
Georgetown Law Journal 1311 (1974). 

** The hearings were held on conditions then existing in Washington, 
D.C 

" Barron, Federal Regulation of Real Estate: T^g Ku\ ESUU 

Settlement Procedures Act 11(1975). 

" Emergency Home Finance Act of 1970, S 701. USCA 12 S 1710. 
This provision also directed HUD and the Veterans* Administration (VA) to 
provide Congress with appropriate recommendations, and to set standards 
governing settlement costs in connection with Federal Housing Administration 
(FHA) and VA home loans. 

** Other factors cited in the report include excessive specialization and 
excessive duplication in the land title record system. 

" Senate Committee on Banking, Housing and Urban Affairs, 92d 
Congress. 2d Session, -Mortgage Settlement Costs: Report of Department of 
Housing and Urban Development and Veterans* Administration (1972). 

*• The report concluded that "tclompetiiive forces in the conveyancing 
industry manifest themselves in an elaborate system of referral fees, 
kickbacks, rebates, commissions and the like as inducements to those firms 
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fees.* In addition, the Commission staff has extensively studied the nature 
of competition in the real estate industry.^ 



' Comments of the Federal 'Trade Commission's Bureaus of Competition, 
Consumer Protection and Economics re the Development of Regulations 
Pursuant to the Medicare and Medicaid Anti-Kickback Statute, Presented to 
the Department of Health and Human Services (December 18, 1987); Letter 
from Janet M. Grady, Regional Director, San Francisco Regional Office, 
Federal Trade Commission to Hon. Chuck Hardwick, Speaker of the Assembly 
of the State of New Jersey, re Assembly Bill 2647, which would have 
prevented a physician from referring patients for physical therapy to an 
entity in which the physician's family had any financial interest (May 21, 
1987); Letter from Walter T. Winslow, Acting Director, Bureau of 
Competition, Federal Trade Commission to H. Fred Varn, Executive Director, 
Florida Board of Dentistry (Nov. 6, 1985); Letter from Walter T. Winslow. 
Acting. Director, Bureau of Competition, Federal Trade Commission to George 
M. Sanchez, O.D., President, Arizona State Board of Optometry (Oct. 17, 
I98S). Copies of these comments are available from the Federal Trade 
Commission's Office of Public Reference. 

^ The Residential Real Estate Brokerage Industry (Los Angeles Regional 

Office (LARO) of the Federal Trade Commission, 1983); Butters, Consumers' 

E«t?cri6nccs ^ith Real Estate BroKers; A Ret?ort on the Consumer Survey of 
Ext^enences ith Real Estate BroRers. A Ret?ort on the Consumer Sur ev of 

Investigation (Federal Trade Commission, 1983). Our law enforcement 
initiatives have also developed expertise within the staff. Florence Multiple 
Listing Service Inc. of Florence, S.C., No. C0228 (April 20, 1988) (consent 
order settling charges that respondent had restrained competition by 
restricting membership); Multiple Listing Service Mid County Inc. of 
Brooklyn, N.Y., No. C-3227 (April 20, 1988) (consent order ending practices 
that allegedly restrained price and service competition among residential real 
estate brokers); Multiple Listing Service of Greater Michigan Citv Area. Inc. 
106 F.T.C 95 (1985) (consent order); Orange County Board of Realtors. Inc.. 
106 F.T.C. 88 (1985) (consent order); Brief for the Federal Trade Commission 
as Amicus Curiae roldwell Banker Residential Real Estate Services of Illinois 
Inc. V Clayton, 105 111. 2d 289, 475 N.E. 2d 536 (1985). 
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IV. The Use of Referral Fees Between loCermediaries and Providers 

Referral fees provide intermediaries with an incentive to recommend the 
use of a particular professional or firm to consumers. In essence, they are, 
like advertising, a means for a business to attract customers. In a world of 
perfect information and perfect competition, advertising, referral fees, and 
recommendations would not be needed.^* Since any consumer could evaluate 
the available combinations of price and quality offered costlessly, advertising 
or a recommendation from a third party would be of no additional value. 
Firms would appeal to consumers directly, rather than by advertising or by 
paying third parties to recommend them. Firms could attract customers by 
simply lowering prices and/or increasing quality. 

Advertising and referral fees are used when information is costly to 
obtain. Both theoretical'^ and empirical studies'^ indicate that by 
increasing the amount of information on price and quality available to 
consumers, advertising actually decreases prices. Similarly, commissions or 
referral fees, by increasing the amount of information available, may increase 
competition and decrease prices. 



^^ See Pauly. The Ethics and Economies of Fee-Solitting. 10 Bell 
Journal of Economics 344 (1979). 

-° See Stiglcr, The Economics of Information. 69 Journal of Political 
Economy 213 (1961). 

'^ Improving Consumer Access to Legal Servieey The Case for 
Removing Restrictions on Truthful Advertising (Federal Trade Commission, 
1984); Effects of Restrictions on Advertising and Commereial Practice in the 
Professions! The Case of Optometry (Federal Trade Commission, 1980); 
Benham and aenharn. Regulating Through the Professions: A Pgrsneetive on 
Information Control. 18 Journal of Law and Economics 421 (1975); Benhara, 
The Effects of Advertising on the Price of Eyeglasses. IS Journal of Law 
and Economics 337 (1972). 
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Through advertising, firms attempt to convey information on price and 
quality to consumers directly. In many real-world situations, they may also 
find it advantageous to provide other parties with an incentive to market 
their products for them. Such agreements between producers and marketers 
are a form of a "vertical" relationship. The term "vertical" refers to a 
relationship that involves some financial agreement between a producer and 
an intermediary (£.&., a dealer, distributor, or broker). A vertical 
relationship might take the form of a sales commission paid to a dealer, i.^., 
the dealer receives a percentage of the sales price when the good is sold. 
This percentage can be adjusted by the producer to increase or decrease the 
dealer*s incentive to market the product. Alternatively, a vertical 
relationship might take the form of a referral fee, whereby the producer 
pays a referral fee to the dealer (or, more likely, the "broker") for 
promoting the producer's goods or services. The difference between a 
"commission" and a "referral fee" is thus more semantic than economic. As 
the following examples show, both commissions and referral fees are found in 
a multitude of settings, and both often provide benefits to producers and the 
ultimate consumers. 

A good example of an efficient vertical relationship can be found in the 
markets for fire, auto, and homeowners insurance. Many insurers sell their 
policies through independent agents and brokers, while others employ their 
own sales force. An independent agent typically sells policies for numerous 
insurance companies. Consumers can choose between contacting the 
representatives of different direct writers, each of whom will try to sell a 
policy of its parent company, or they can contact an independent agent, who 
will search and evaluate the offerings of a number of different companies. 
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Many consumers apparently prefer to use independent agents. These agents 
know about different insurers, so they can search at a lower cost than can a 
person who is searching for the first time. By providing consumers access 
to information regarding numerous insurers at one location, independent 
agents substantially reduce consumers' search costs. 

Independent insurance agents are compensated by commissions and 
bonuses when they sell the policy of a particular company. These 
commissions are the equivalent of "referral fees/ and they can serve a 
competitive purpose.^' Independent agents can provide insurers access to 
markets that they might not have entered because of the high costs of 
opening individual insurers' offices in those markets. By making entry less 
costly, independent agents increase competition among insurers. 

As an alternative to the payment of referral fees or commissions, a 
firm that is attempting to attract customers could merge, or vertically 
integrate, with the referring party. In doing so, the firm could assure itself 
that its own representatives will refer customers to it. Like referral fees, 
these sorts of arrangements are widespread and, like referral fees, can 
provide competitive benefits. In the real estate market, for example, some 
firms offer "in house" financing with the home purchase.*' Rather than 
referring customers to outside lenders, the firm "refers" customers to its 



^^ Another market in which the use of commissions, or referral fees, 
serves to increase competition is the market for job placement services. The 
employer typically pays the placement firm a referral fee when the 
placement firm locates a suitable employee. This arrangement, by reducing 
the search costs of both job hunters and employers, benefits consumers. 

" Firms that offer financing with the home purchase include Coldwell 
Banker, Ryan Homes, Haddon Croup, Winchester Homes, Pulte, U.S. Home, 
Christopher, and Richmar. According to Chuck Reekcr of Ryan Homes, it is 
relatively common for builders to offer financing. 
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own financing division. Consumers are offered the choice of obtaining the 
home and the mortgage from a single source, or obtaining the home from 
one firm and the mortgage from another. This practice presents consumers 
with a "one-stop" shopping option that they may often find convenient. 

If referral fees are permitted, independent agents and lenders are 
encouraged to set up a close working relationship, realizing many of the 
same benefits as vertically integrated firms.^* However, a prohibition on 
referral fees can prevent independent firms from realizing these benefits and 
place non-integrated firms at a competitive disadvantage. For example, a 
financial institution could vertically integrate with a real estate broker and 
thereby assure itself of a flow of referrals without explicitly paying referral 



^* The "preferred provider organization" found in the health care 
industry represents another procompetitive referral fee system. Although 
they exist in many forms, all PPO programs involve an arrangement between 
"preferred" health care providers (e.g., a set of hospitals) and an 
intermediary, such as an insurer or self-insured employer. The preferred 
provider typically charges the PPO a price below what it charges other 
insurers to induce the PPO to encourage its subscribers to use the provider. 
This is the economic equivalent of a referral fee. In turn, cnrollecs in PPOs 
usually are given financial incentives (e.g., waivers of copayments and 
deductibles) to induce them to use the lower-priced providers. 

These PPO arrangements have many procompetitive aspects and are 
widely credited with introducing elements of price competition into hospital 
markets where little was formerly present. See Dranove, et al . The Effect 
of Inieetina Price Competition into (he Hospital Market: The Case of 

PrgfgrrcU Prpvjdcr OrganiMiiona, 23 inquiry 419 (i986). 

In addition, other areas of retail distribution offer examples of the 
joint provision of sales services and financing services that are equivalent to 
firms using unrelated intermediaries who bring the firm and the consumer 
together. Retail dealers of consumer products such as autos, home 
appliances, and furniture commonly offer financing as an additional service, 
as do department stores. Many, if not most, auto dealers offer a financing 
option along with their primary product, automobiles. Consumers arc 
typically offered the choice of purchasing a car and the loan from one 
dealer, or obtaining the loan from a different source. Appliance and 
furniture dealers frequently offer their customers similar opportunities for 
obtaining credit. These arrangements do not appear to differ in any 
meaningful respect from a system of referral fee payments, yet quite clearly 
can benefit consumers by reducing search and transaction costs. 
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fees. Such vertical relationships can circumvent any prohibition on referral 
fees. Although vertical integration may benefit consumers, it may do so at a 
higher cost than if the firms were able to attract business through the use 
of referral fees. 

Referral fee arrangements between unrelated entities and transfer 
payments within an integrated company are distinguishable in that the 
existence of a financial relationship between the affiliated components of the 
integrated company is self-evident, whereas when a lender pays a referral 
fee to an unrelated agent the relationship need not be publicly known. To 
the extent that consumer awareness of this relationship may be important 
(£.&., when interested persons are allowed to pay or receive referral fees), 
some sort of mandatory disclosure of the arrangement may be merited. In 
section V.C. below, we discuss the costs and benefits of a mandatory 
disclosure requirement. 

Consumers may not always benefit from referral fees (or the integration 
of the referring party and the service provider). For some goods or 
services, it may be difficult for consumers to determine the benefits that are 
generated by the good or service, even after it has been consumed. In the 
most extreme case, consumers may be completely unable to evaluate the 
contribution of the purchased good to the satisfaction of their demands. In 
such instances, the existence of financial arrangements between 
intermediaries and service providers can create an opportunity for defrauding 
consumers. Essentially, the intermediary and the provider can increase their 
incomes by inducing a customer to purchase a greater quantity of the good. 
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and/or pay a higher price for the good, than the customer would if he or 
she were perfectly informed." 

A similar phenomenon might occur in the provision of auto repair 
services.^* A person might wish to buy services from a mechanic in order 
to produce a "reliably operating car." The mechanic (who jointly provides 
both a diagnosis and a set of "recommended* repair services) could exploit 
this person*s ignorance of automobiles by providing a misleading diagnosis 
requiring significant repairs, and then by installing unneeded replacement 
parts. The customer cannot tell if he was defrauded, since the car runs well 
after the unnecessary repairs ate conducted; hence, he cannot deter such 
behavior by threatening to withhold future business. This sort of fraudulent 
behavior can persist even when there is a competitive market for repair 
services. 

The opportunities for this sort of fraud increase as the consumer's cost 
of evaluating a product or service increase. A customer can secure 
protection from this sort of fraud by using an intermediary that is 
financially unrelated to the provider'^ (or by acquiring the requisite 
expertise himself), but the costs of doing so may be quite high. Even under 
these circumstances, however, it may be difficult to justify the banning of 



" See Darby and Kami, Free Competition and the Ontimal Amount of 
Fraud. 16 Journal of Law and Economics 67 (1973). 

" Another example may be found in the market for physicians' 
services. Physicians typically diagnose a malady, and then prescribe and 
supply a course of therapy. Consumer ignorance makes it possible for 
physicians to prescribe unneeded treatments. This behavior can be 
constrained (s^gp« by soliciting second opinions), but only at a cost. 

^^ To provide the intermediary that does not receive referral fees with 
the incentive to produce an honest diagnosis, the customer can make it clear 
to the intermediary that another party will provide whatever service is 
recommended; otherwise, incentives for fraudulent diagnoses will remain. 
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arrangements between intermediaries and providers, since there may be 
substantial savings associated with referral fees or with purchasing the 
recommendation and the service from the same source. These savings may 
offset the expected costs of fraud.^' 

Whether a ban on the payment of referral fees in the context of home 
mortgages is, on balance, efficient will be determined by (1) the cost to 
borrowers of evaluating the "quality" of the services referred (i.&, assessing 
the terms offered by the referred lender relative to alternatives), and (2) 
the benefits in terms of efficiencies generated by these arrangements 
between intermediaries and lenders. If the cost to borrowers of evaluating 
the quality of the referral is sufficiently low, and the benefits of referrals 
are sufficiently high, imposing restrictions on the creation of these 
arrangements may produce a net harm for consumers. Therefore, we would 
like to offer some observations that may be useful in HUD*s evaluation of 
this issue. 



'* Using the car repair example. Darby and Kami ( Free Competition 
and the O ptimal Amount of Fraud. 16 Journal of Law and Economics 70 n. 6 
(1973)) cite the situation where it is necessary to disassemble an engine to 
diagnose a problem. It may be much cheaper to incur the risk of fraud, and 
have the repair made when the engine is taken apart, than to reassemble it 
for repair elsewhere. 

Other good examples can be found in the market for medical services. 
Because physicians typically provide both diagnosis and therapy, the 
opportunity for fraud (£.4., "unnecessary surgery") exists. For expensive 
procedures (^.gp« coronary bypass), it may pay to seek advice from another 
physician. For many procedures, however, the costs of soliciting a second 
opinion will outweigh the expected benefits, and the patient (or his insurer) 
will find that the best alternative is to purchase both diagnosis and therapy 
from the same source. 
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V. Possible Efficiencies From the Use of Brokers 

A, Proposal One - Allowing Borrowers to Hire Brokers 

Consumers do not have perfect information in the marlcct for financial 
services. Information on mortgage loan rates, although available, is not free. 
The time and effort expended searching for the best loan represents a cost 
to the consumer. Because search involves costs, consumers search until the 
expected benefits of additional search are equal to the expected costs of 
additional search.*^ Consumers appear to engage in relatively little detailed 
comparison shopping for credit. A 1977 Consumer Credit Survey found that 
only approximately one-quarter of the respondents tried to obtain additional 
inrormation about other creditors or credit terms prior to engaging in a 
recent credit transaction.^ In addition, a 1978 home buyer survey 
conducted in Rochester, New York revealed that "[m]ost of the people who 
have a mortgage from a lending institution contacted bu* one institution, to 
secure it. 84.4 percent in the central city and 89.9 percent in the suburb."'* 



'• Sec Sliglcr, The Economics of Information. 69 Journal of Political 
Economy 213 (1961). 

** Durkin and Ellichauscn, 1977 Consumer Credit Survey. 22 (Board of 
Governors of the Federal Reserve System, 1978). Responses were elicited 
from persons using credit of at least S200 from institutional sources. This 
study did not examine consumer search for home mortgages as a separate 
category. Mortgages were, however, one of the items included in the broad 
definition of credit. 

'* Benston, Horjsky and Weingartner, "The Demand for Real Estate 
Loans in Rochester — Central City vs. Suburb" in An Empirical Study of 
■Morittaflg Redlining (New York University Graduate School of Business 
Administration's Monograph Scries in Finance and Economics, .Monograph 
1978-5). 
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Gains from search, however, do appei/ to exist. In early 1986, a 30-year 
fixed rate mortgage in New York City, for example, ranged from 11.5 percent 
with 3 origination points, to 9.88 percent with 2.5 origination points.^' 
Other studies have found that "no single lender - not even the very largest 
- had the best loan offering on any single day more than 30 percent of the 
lime.-" 

Since search involves some costs, but benefits from search exist, 
consumers may prefer to designate an agent to undertake this task for them. 
A large number of consumers rely on their real estate agent. A FTC staff 
report^^ on the residential real estate brokerage industry revealed that 67 
percent of home buyers surveyed thought that the real estate agent's ability 
to help obtain financing was an important service characteristic.^ About 
half (50.8 percent) of those surveyed said that their agent provided this 
service.** 

Real estate agents are not the only persons on whom consumers can 
rely to . obtain information on mortgage loans. Mortgage brokers, for a 
fee,*^ search for the best loan for a particular consumer. The ability of 



" Securitising the American Dream. 299 Economist 70 (1986). 

** Anderman, Take the Bvte Out of Computerized Loan Oriaination. 18 
Real Estate Today 39 (1985). 

*^ The Residential Real Estate Brokerage Tndustrv (Los Angeles 
Regional Office of the Federal Trade Commission, 1983). 

*' The Residential Real Estate Brokerage Industry. Buyer Survey, p. 15. 

" iil. at 17. 

*^ Mortgage brokers can simply refer consumers to a particular lender 
or refer consumers and handle the paperwork associated with the loan 
application process. If the broker simply refers a lender and the consumer 
chooses to use that lender, the consumer typically pays SIOO. If the broker 
performs the loan application process, a fee approximately equal to 1.5 
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these intermediaries, including real estate agents, to provide consumers with 
information on the loan terms of a variety of lenders may substantially 
benefit consumers.^' HUD*s proposal to allow voluntary payments by a 
consumer to persons who perform these brokerage services therefore could 
benefit consumers. The proposal would permit consumers the options of 
undertaking the search process themselves, paying an agent to research loan 
availability and make a recommendation, or doing both. 

This proposal would not only permit consumers to choose between 
searching for loans themselves or hiring someone else to do so, but also 
encourage the diffusion of more efficient technologies. For example, there 
have been dramatic changes in the technology with which agents undertake 
the search process. The use of computerized loan origination networks, first 
started in 1982, is significantly affecting the competitive nature of the 
industry. These networks assume a variety of forms, but the basic feature 
of the typical system is that it provides information on the loan terms 
offered by a variety of lenders.^ The principal benefit of this system is 



percent of the loan value is paid if the borrower uses that lender. 
Telephone conversation with Mr. Hogendike, National Association of 
Mortgage Brokers, June, 1988. 

*• It is estimated that there are approximately 7.500 to 10.000 
operating mortgage brokers today in the United States. Telephone 
conversation with Mr. Hogendike, National Association of Mortgage Brokers, 
June, 1988. 

^ Another important feature of some of these networks is that the 
loan application process can be performed by the individual using the system. 
Absent computer networks, the loan application process was typically 
performed by the lender at a site that was physically close to the property 
and the borrower. This arrangement tended to keep markets local. With the 
computerized systems, however, an individual located in Baltimore, for 
example, could apply for a loan offered by a lender in California. 
Cuttentag, Recent Changes in the Primary Hnmg Mortgage Market. 3(3) 
Housing Finance Review 244 (1984). 
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that it permits lenders to reach markets that otherwise would have been too 
costly to enter. *° For example, when one real estate broker in the 
Philadelphia area joined the 'Shelternet" system/^ a number of lenders 
outside the Philadelphia area gained access to that geographic market/' By 
facilitating entry and improving information, the computerized networks 
increased consumer choice, and may have enhanced the competitive nature of 
credit markcts.^^ Since real estate agents or mortgage brokers using the 
system can provide consumers with access to information on loan rates 
nationwide, these systems increase the likelihood that consumers will obtain 
a desirable loan package.^^ 

Although computerized loan services are capable of providing substantial 
benefits to consumers, their use among real estate agents is not yet 



*^ See Kane, Change and Progress in Contemoorarv Mortgage Markets. 
3(3) Housing Finance Review 257 (1984); Guttentag, Recent Changes in the 
Primary Home Mortgage Market. 3(3) Housing Finance Review 221 (1984). 

*' The Shelternet system, founded in 1982, provides up-to-date 
information on the rates of a number of lenders. As of 1986, the system 
linked 100 real estate offices and 20 lenders. The borrower is automatically 
offered a rate which is the best among the packages offered by participating 
lenders. Securitising the American Dream. 299 Economist 71 (1986). 

*^ Guttentag, Recent Changes in the Primary Home Mortgage Market. 
3(3) Housing Finance Review 245 (1984). 

*^ Citicorp's computerized network, for example, has enabled it to 
compete vigorously with local lenders in New Jersey. By offering discounts 
on loan origination fees and providing other service amenities (e.g., a 10-15 
day guaranteed loan commitment), Citicorp has expanded its share of the 
market. "Citicorp Arouses Mortgage Bankers' Ire,* Barrens. June 27. 1988, at 
81. 

** Perhaps not surprisingly, some local lenders, who were otherwise 
more insulated from competition, are opposed to the use of such 
arrangements. Others, however, welcome the changes taking place. Len 
Drugcr, Vice Chairman of Citicorp, states, "Itjhc issue here is fair 
competition • competition that's ultimately good for the consumer because it 
cuts prices." "Citicorp Arouses Mortgage Bankers' Ire," Bnrrons. June 27. 
1988, at 81. 
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wideipr«td. TypicaUy, igcnit arc chirked z monrhly Tee for access to the 
lo4tt information lervice/* bui if they cannot be compensated for providing 
thii service to customers, [Key have a reduced incentive to ofTcr it. Thus, 
this proposal, which w^uld make clear that compeniation may be paid, should 
preserve the incentive for agents to adopt this lechnology. Allowing agents 
to sell this lervice at a market-determined price may create bcnerits Cor 
both buyer and seller. 

AUowing borrowers to htre intermediaries is not completely riskJesi. 
The borrower cannot perfectly monitor the broker's efforts, lo there it the 
possibility that the intermediary will Eikc advaotaic of the lack of 
information on the pan of the consumer. Whether thi$ would occur with 
sufficient frequency and magnitude to outweigh the likely benefits of the use 
of intermediaries is unknown. However, both market forces f^.g, the 
development of poor reputations and the attendant loss of business)'*' and 
stare and federal law enforcement presence*' are likely to place constraint* 
on such behavior. Furthermore, the incentive to provide misJeadinf 
informttlon or to "shirk* onc*s duty would be no greater thia it curreittty 
is, and probably less due to eompciitivc forcef. if so, th& ^Gtcnasl net 



** Andcrmao, Take the Bvte Qm ^ f ^gpotfigr/gcd JgJ/i OiiAjAsnQn. rg 
Real Estate Today 3S (1913). 



** Substandard brokers will actually dti<M> •■^ f«p>Bfationi onjy if 
borrowers discover at some pojnt that they H»*t !«• •IK^t'cd. Whether 
borrower are likely to determine this ii t m^ j>jt ^ «iscms in greater 

detail below. 



*' For eiample, the FTC issued a .*r 
and Aiso^iaiet Mortgage Co,, i 
- - -nting the availability of .^ 
L :n appro ved a con 

U-S. District Court 
g^^-' iniufi^ttvc an^ 
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benefits from adopting HUD*s proposal to permit borrowers to hire 
intermediaries could be substantial. 

B. Permitting Lenders to Pay Referral Fees 

HUD has also requested comment on whether to add an exemption to 
Section 8 that would allow referral payments by a lender to "neutral 
intermediaries." Economic analysis suggests that HUD should consider 
expanding this proposal to allow lenders to pay referral fees to any persons 
who bring together the borrower and the lender, rather than limit referral 
fees to neutral intermediaries. We- discuss below the potential benefits and 
costs of referral fees in this context. 

/. Potential Benefits From the Payment of Referral Fees 

Permitting lenders to pay referral fees to intermediaries may benefit 
consumers in a number of ways. First, referral fees may be an efficient 
means of conveying information to customers. They may represent an 
attractive substitute for. or complement to, other forms of information 
dissemination, such as mass media advertising. In a competitive market, 
innovations in the methods of transmitting information benefit both 
customers and producers. The FTC and others have found that innovative 
advertising can benefit consumers and that advertising bans, by increasing 
consumer search costs, can result in higher prices. Empirical studies have 
shown, for example, that prices for professional goods and services are lower 
where advertising exists than where it is restricted or prohibited by law.** 



^' Improving Consumer Access to Lecnl Services: Tji^ CaSC f^T 

Removing Restrictions on Truthful Advertising (Federal Trade Commission. 
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Further, payment of referral fees may also provide lenders access to 
certain geographic markets that they otherwise might not have entered. A 
lender in California, for instance, may find it too costly to appeal to 
consumers in New York via mass media advertising or other means. Paying 
referral fees to an agent in New York may be a low-cost substitute for 
direct advertising; by doing so, the lender may be able to encourage New 
York agents to inform consumers of its rates.^^ In addition, a New York 
agent, who might not have otherwise adopted the computerized loan service, 
may now have an additional incentive to do so. These services often allow 
individuals to apply for the loan of a consumer's choice through the 
computer. Since consumers may be unlikely to favor an out-of-town lender 
without the convenience of this service (and agents receive fees from a 
lender only if the borrower chooses that lender), referral fees may provide 
the agent with an incentive to adopt this technology. Referral fees, by 
facilitating entry and increasing the amount of information on loan rates 
that agents possess, may increase the range of financing opportunities 
available to consumers. Discouraging this method of disseminating 
information could harm consumers. 



1984); EffccH of Rgatrjcnons on Atfy^nisinK and Commcrgial Pragiicg in ihg 

Professions The Case of Qntometrv (Federal Trade Commission, 1980); 
Benham and Benham, Regulating Through the Professions: A Perspective on 
Informati on ControL 18 Journal of Law and Economics 421 (1975); Benham, 
The Effects of Advertising on the Price of Eyeglasses. 15 Journal of Law 
and Economics 337 (1972). 

*^ Both advertising and referral fees are costs that must be passed on 
to consumers, but as the studies discussed in the previous footnote 
demonstrate, these costs are more than offset by the benefits of the 
increased competition that results from advertising. The costs of referral 
fees may be lower than the costs of direct advertising, while achieving equal 
or superior results. For example, referral fees are only paid when an agent 
recommends a lender; advertising, by contrast, blankets all potential 
customers, and so could be more costly. 
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Referral fees may provide agents with an incentive to recommend low- 
cost lenders. A lender with lower costs^ (hence larger price-cost margins) 
than its rivals can induce an agent to recommend its loans. Such lenders 
could use part of their higher margin to pay an agent a larger bonus or 
commission, and remit some or all of the remaining margin to (he borrower 
in the form of more attractive credit terms. This arrangement increases the 
likelihood that a recommendation will be made that benefits the borrower, 
while preserving the benefits of professional search. 

2. Potential Harm From the Payment of Referral Fees 

Previously, we discussed the general circumstances under which 
relationships between related intermediaries and producers could harm 
consumers.*^ When it is difficult for consumers to evaluate the attributes of 
a product or service before (or even after) it is purchased, and when it is 
costly to hire an independent source of expertise to assist in the purchasing 
decision, then opportunities for fraud may arise even in competitive markets. 

To what extent are mortgage loans characterized by these properties? 
Although the difference is one of degree, not of kind, it would seem that 
mortgage loans are dissimilar from the types of services (£&., car repair) 
that may be most amenable to fraud. Although mortgage contracts may be 
more complicated than other types of credit agreements, there nonetheless 
exists a set of observable criteria (t^., interest rates, points, term of 



*° Lenders* costs may differ for a variety of reasons. For example, 
some lenders may be more proficient at evaluating creditworthiness than 
others. 

*' See Section IV. pp. 12- 1 4. 
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mortgage, etc.) to facilitate comparisons.*' Consumer evaluations are 
facilitated by the affirmative disclosure requirements contained in regulations 
such as the Truth in Lending Act, which compels the disclosure of 
information about credit terms and costs.'^ This is not to say that 
information is so readily available that consumers cannot benefit from the 
services of an informed and competent agent; what it does suggest is that 
the information available to consumers may be sufficient to place constraints 
on the ability of lenders and brokers to take advantage of consumers. 

Arrangements that are economically equivalent to referral fees exist in 
this, as well as other industries. Earlier we described how many home 
builders and real estate agencies have diversified into consumer finance, thus 
offering consumers a potentially valuable financing option. Automobile 
dealers have for years offered similar types of services. These arrangements 
generate consumer benefits with no apparent adverse consequences. One of 
the differences between these sorts of arrangements and that in which 
lenders pay real estate brokers referral fees pertains to the lack of 
disclosure of the referral fees paid to the brokers. In the home builder and 
automobile dealer examples, the existence of the arrangement between the 
service provider and its financing arm is self-evident. Similarly, if lenders 



" At minimum, consumers can compare the referred lender's rates to 
rates of other lenders in the area by consulting the real estate section of 
the local paper. Information on the terms and conditions for a large number 
of loans appears to be available in newspapers across the country. An 
informal phone survey revealed that the Washington Post, Arkansas Gazette, 
Boston Globe, Los Angeles Times, Detroit Free Press, Cleveland Plain Dealer, 
Tampa Tribune, and Denver Post, for example, contain such information. 
Only one paper out of those contacted in the survey, the Des Moines 
Register, indicated that it did not publish information on mortgage loan 
rates. 

" Regulation Z (Truth in Lending) 12 CFR § 2:6. 
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are allowed to pay referral fees to neutral intermediaries, the existence of a 
relationship between the lender and intermediary ought to be apparent. 

We have suggested, however, that HUD consider expanding its proposed 
lender exemption to include interested intermediaries, such as real estate 
agents. In most cases, if there are sufficient reasons to believe that 
referral fees are appropriate when paid to certain persons (£.&.« neutral 
intermediaries), then it is not clear why it is not also appropriate to permit 
the payment of referral fees to real estate agents. If it appears that the 
expected benefits of lender payments are likely to exceed the corresponding 
costs, it would seem reasonable to permit these payments without placing 
restrictions on who may receive them. 

In the case of lender referral fees paid to real estate agents, however, 
the arrangement between the lender and agent may not be apparent. If the 
only difference between interested and neutral party referral fee 
arrangements is the consumer's knowledge that a payment is being made, 
then the appropriate policy measure may consist of a mandatory disclosure 
requirement at the time of the referral for interested parties. 

C. The Costs end Benefits of Mandatory Disclosure 

A disclosure requirement could only be warranted if the fact to be 
disclosed would not be apparent absent the forced disclosure. If HUD limits 
its lender exemption to neutral intermediaries, there would be no need for a 
disclosure requirement. If, however. HUD expands its lender exemption to 
allow referral fees to interested intermediaries, HUD may wish to consider a 
disclosure requirement applicable solely to these intermediaries. 
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Disclosure would inform consumers that referring parties have 
incentives to recommend a particular lender. Since consumers retain the 
option of choosing another lender when referral fees are used, disclosure is 
likely to allow consumers to enjoy the benefits of referral fees while 
insuring that they are informed about intermediaries' incentives, and 
mitigating the types of concerns discussed above. Accordingly, disclosure is 
likely to be preferable to a prohibition of referral fees. 

Disclosure may induce consumers to search for a loan package against 
which they can compare the terms offered by the referred lender. If, as we 
discussed earlier, referral fees provide brokers and agents incentives to 
recommend appropriate loan packages to the borrower, the benefit of 
disclosures may be small. If, however, the fees sometimes lead brokers to 
recommend lenders whose packages would not serve the consumer's best 
interest, then disclosure may induce the consumer to obtain additional 
information on the loans of the referred lenders and loans offered by other 
lenders. This additional information may result in the consumer seeking a 
more favorable loan package. Thus, if policy makers conclude that the 
potential for harm caused by referral fees is present, then disclosure at the 
time of referral might significantly reduce or eliminate these potential costs. 

In weighing the desirability of disclosure, however, it is necessary to 
compare the benefits of disclosure to its costs. The potential costs are 
twofold. First, there is the obvious direct cost of simply conveying the 
information. Second, there is the potential "chilling" effect on the use of 
referral fees caused by the stigma that may attach to disclosure. 
Compulsory disclosure may suggest that accepting (or paying) referral fees is 
somehow improper, which would discourage the practice. Consumers may be 
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induced to engage in unproductive search because of a mistaken belief that a 
better loan package is available. 

The timing and form of disclosure is also important. Disclosure should 
be made early enough in the loan application process so that consumers can 
consider other loans. If the information is disclosed the day before the loan 
is to be signed, for example, it is likely to be too late for consumers to 
search for an alternative source of credit. Also, disclosure via a written 
form is likely to ensure that consumers actually arc put on notice of the 
possible incentives facing the real estate agent recommending particular 
lenders. 

^'I. Concluding Remarks 

Allowing the payment of referral fees may benefit consumers 
significantly. Benefits may include lower search costs, increased information, 
the increased use of innovative technologies, and lower prices for loan 
packages. Some of these benefits may be foregone if HUD adopts only the 
mortgage broker exemption. Real estate agents and other intermediaries may 
be less inclined to offer potentially valuable services if referral fees are 
proscribed. 

HUD may wish to determine whether the characteristics of mortgage 
markets are such that referral fees pose a significant risk of harm. As 
discussed above, we do not believe that these markets are likely to produce 
adverse effects for consumers if referral fees are allowed. If HUD decides 
that referral fees generate both benefits and significant costs, however, it 
may wish to consider whether aliernati -es to a referral f'-e ban. such as 
mandatory disclosure of a referral arrangement between lenders and 
interested intermediaries, would eliminate these costs while preserving the 
benefits. 
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ATTACH.Mi 



EXAMPLES OF CONFUSING 
HUD GUIDANCE AND PROPOSALS 

1. HUD Kas N«v«r Adopted Rsgulatioaa Implamaatiag Th« 1983 
Coatrollad Buaiaaaa Amaadmaata To RSSPA. 

2. KUO'a Propoaad May 1988 Ragulatioa Poaad Numaroua 
Problama. 

a. Diacloaura — They sat forth highly impractical 
disclosure requirements that, among other things, 
would have prohibited referrals and promotion of 
ancillary services from being made by telephone 
hotlines, electronic mail and other new technologies. 

b. Required Uaa — They adopted a ''required use'' 
interprstation that suggested that programs which 
offered discounts to consumara who purchased multiple 
real estate servicaa might violate RESPA even though 
a consumer could still purchase each aervice 
separately and at prevailing prices. 

c. Coaaumar Rabataa — They failed to codify HUD 'a 
long-atanding, informal interpretation that rebates 
paid to consumers did not violate RESPA. 

d. Referrala — They defined the term "referral" so 
broadly that the placement of television ads, 
magazine ads, the ma)clng of speeches ana other 
forma of mass communication likely would have bean 
referrala and violated RESPA. 

e. Coatrolled Buaiaaaa Arrangaaaata — They failed to 
adequately define and illustrate controlled buainass 
arrangements and in particular "the persons in a 
poaition to refer settlement services." 

3. HUD' a Zatarpratatioaa llavata Voza Over subataaea. 

HUD haa illogically interpreted RESPA ao aa to prohibit 
certain arrangementa between a parent and a wholly-owned 
subsidiary or two wholly-owned subaidiariaa of a common 
parent, but permits it when undertaken by two divisiona 
of a company. Such an interpretation ia not only 
illogical on its face but contradicts the United States 
Supraaa Court « teaching in Coooenrfgld Cona. v. inde- 
oandant Tube c<;>^, . 467 U.S. 752 (19B4 that the Coor- 
dinated activity of a parent and its wholly-owned 
aubatdiary ia the conduct of a aingle actor in the 
same way that the operations of a corporate enter- 
prise organized into diviaiona muat be judged aa the 
conduct of a aingle actor. In fact, a wholly owned 
subsidiary 'a perforaanee ia entirely dictated by its 
parent sola ahareholder. Although HUD has repeatedly 
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stat«d that it is necessary to have two distinct actors 
to violate Section 8 of RESPA, HUD has refused to apply 
Copperveld to Section 8 and instead permits the legality 
of particular arrangements to be governed by the form, 
rather than substance, of the transaction. 

4. RUD^a Various Interpretations Of The Employer/ Employee 
Exception Are Confusing And Zrre<?onc liable 

HUD has correctly stated that fees paid between 
employers and employees are not subject to Section 8 
since an eroplc^yer acts through its employees and are 
functionally the same entity. Nevertheless, it has 
inconsistently interpreted this principle. For example, 
in some opinion letters, HUD has correctly permitted 
companies or their subsidiaries to pay employees of 
their subsidiaries for the referral of settlement 
services to other subsidiaries, recognizing that the 
persons receiving compensation^ while technically 
employed hy a particular subsidiary, are functionally 
the employees of the parent companies. However, in 
other letters HUD incorrectly concluded that companies 
could not compensate employees or employees of 
subsidiaries for the referral of settlement services to 
other subsidiaries because it was not the scope of 
employment of such employees. 

5. HUD'S interpretations Regard The Lowering Of Settlement 
Costs As Irrelevant. 

Although RESPA was enacted in order to reduce settlement 
costs, HUD opinion letters frequently state that the 
fact that a particular program will not raise, or even 
decrease, settlement costs is not relevant to a 
determination of whether it complies with Section 8's 
requireiQttnts. 

6. HUD'S Opinions On Purchasing customer Lists And Real 
Estate Prospects Are Inconsistent. 

Although HUD has stated that the purchase or sale of 
customer lists by settlement service providers in the 
ordinary course of business does not involve the 
payment of a fee in violation of RESPA, HUD has 
suggested that efforts by real estate brokers 
to compensate individuals or employees of affiliated 
organisations who provide them with prospects tor 
them to solicit would violate RESPA. This latter 
interpretation is particularly illogical since 
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Section 8 of RESPA requires a settlement service 
to involve a federally related mortgage loan and 
at the time a prospect who may want to purchase or 
sell residential real estate is identified, there 
is obviously no involvement of a federally related 
mortgage loan. Indeed, one cannot tell whether the 
prospect would even buy or sell a house, much less 
finance it with a federally related mortage as 
opposed to paying or receiving cash or using an 
assumed loan, a wrap-around mortgage, an installment 
land sale contract or other non-federally related 
financing methods. 
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ATTACHMENT 6 



REAL ESTME SETnUJENT gOjiAJKi^a ACT CBESPK) 

Colduell Ban]cer urgts Oongress and tha OspartneTt of Housing and Utban Development 
to ensure that RESSA is not interpreted or amended in a manner vAiich will reduce 
ccnpetition and eliminate freedcn of choice for the oonsunter with respect to the 
provision of mortgages and real estata services. In particular, Gongress and HCD 
should ensure that a real estate broker/salesperscn ('*broker") or other real estate 
service provider sd receive ccnpensaticn frcn a lender or borrcwer for the valine 
of mortgage services provided. 

I. TOE IggJS Ig r<crr PEFBPPftL BBS 

Colduell Ban}cer agrees that fees paid by lenders to farokers for the sisple referral 
of business are illegal and that abu s es should be curtadled. Section 8 of 
RESBA already flatly prohibits the pay men t or reoe^ of referral fees. Iha issue, 
therefore, is whether real estate brokers should be singled out among all other 
real estate service providers and be prohibited from being (.unwi i Hat fid for the fair 
valxje of mortgage services they provide lenders or consumers. 

U. RE^L EgPOE ER3KEIS SHCCID EE amiTiail) TO RECEIVE THE FAIR VAIUE OF 
MggGAGE nf7^pfT:;f r"^*" M'D GKCGINATICW SCTVICES THAT THEy E«3VIlg 

In today's changing real estate marioetplaoe, in which the number of mortgage products 
has expanried and leisure time has been shor t ened, borrowars have sought convenience 
in selecting mortgage loans and real estate related services. Real estate brdkers 
are ideally situated to provide borrowars and consumers with services in these areas. 
For exancile, real estate brokers have frxrenrVirt substantial resources in requiring 
and learning sophisticated ccnputer hardMare and software that can provide ccnpara- 
tive mortgage infarmaticn, praqualify borrowars, select a suitable mortgage and 
process mortgage loan applications. Brokers have also invested in training and 
updating their enployees about the latest developiHnts in mortgage products and 
origination procedures. Naturally, these inveatmnts have not been without cost 
and consequently real estate brokers have charged fees to both lenders and hone 
buyers for the value of the mortgage services they furnish. 

If b rok ara are prevented from being (.unnri i Hat ed for the valxje of theae services, 
they will stop providing them, which will decveaaa consumer choice and con^etition 
and ultimately increase consumer costs. 

1. Allowing OwiiMisatinn To Real Estate Brokers For Mortgage 

^fn^"iff "in Tngrr^ ^r^Tantr OwItt ftnfl oegpetitian 

Many m oi tg aga l«idars find they can enter new markets by providing real estate 
brokers with aonvuterlzed loan ariginaticn systans that not only display their loan 
products and rataa taut also prequalify and process loans for the broker's custcmara. 
These are oft«i placed in real estate offices in lees popilnted marioats that would 
otherwise be too costly for a mortgage lender to enter by establishing bra n ch 
offices. Allowing real estate brokers to offer mortgages en behalf of these lenders 
— in addition to m oi tg aga services they offer on behalf of l«iders already in that 
market — incamwwes coqpetltion in the market and the choice of mortgage products 
for 1 
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2. Allcswingr OoB|3«»atiGn To Raal Estata Btdkmrn WlU Ultinataly 
RKTfflflt ^Tfflnnm" Tata fP^ Martaaam Smrvicma 

LKidan that um raal Mtata facblQKB to praqiialify, orlginata and procaaa aortgaga 
loans through ooapxtarlzad origination syst«Bi or othar ralatad syst«Bi ara using 
tha farbkar to pcovlda aarvicas that oth«viaa would ba prcvidad by tha landar's cmh 
aoployaas, usually loan offioara. E^iplaying bcokars in this fashion allous tha 
landar to apprw loans moca afficiantly. Raal astata b rok ars hava axoallant access 
to borxouars and to tha infoanation needad to procass and originata loans. Most 
landars who usa raal astata brokars in this fashion find that their ariginaticn 
costs dacraasa, thareby permitting a raducticn in tha charges to consunMrs. 

m. MBk*S ARGCMEHIS AS^INST REAL ESTKIE BROKERS RECEIVING OLfUUSATIGN 
FCR MORTSME SCTVIOS ARE UNPCDNCED 

In an attflqpt to pcotact its Maiaars frcB increased ocB^patltion Croa real estata 
brokars and other ninrhjwja lenders, MBA has urged that HUD interpret RESPA or that 
Gongress asand RBSEA to prohibit a real estate taroloBr «ho reoeivas a fee Croa the 
underlying real estate traneaction frcra reoeiving ocayensation frcB a lender or 
borrower fdr providing i w ir tijaij e earvioes. Tim MBA attflipts to sqpport its proposal 
by arguing that these activities create (1) a conflict of interest, (2) adverse 
steering; and (3) quality control proialflis. MBA's argunants aza unfounded and aza 
merely an attflipt to protect tha turf of its awati s rs . 

1. Iteal Estata BEblOBrs' Osumeling Of Borzcwars Assists Sellers And 

PPM wnr. mnf h ognflict ot intMPwt 

No conflict of interest exists when a reel estata farblaBr «ho receives a connission 
froB the sailer fdr t2ie sale of a house easlsts a te^er/borxowar in obtaining home 
financing. Tim buyer and saller hava alzaady ajieei.1 en t2ie purchaaa of a house at 
apadfic prioa. Tim real estata broloBr, ttiarafore, is advising the bi^ar/borxouar 
about an entirely different aattar (aartgage finance) than Urn broloBr advised the 
eellar (sairlaiilng the raaala prloe of t2ie aaller's home) . In tmtit, the home eeller 
wants Mm reel estata broloBr to assist proepectlva bivar/bocxawars about their 
financing qptlona so that biyars can onmlat-a the sale. Moreover, rhlrlwall Banloar 
raooanKida end baliavaa it Is t2ie practloa of aoet reel estata hrok ara to sign 
%a:itten agL se ai e iiU with t2ie eeller and with t2ie borrower that <11erlnee the raal 
estata tarakar*s ralatiantfxip with each perty and t2ie farblaBr's rasponsibllltiae to 
each. Such disdosura aliadnatas any theoretical conflict of interest that could 
exist by providing t2ie bvyar %dth full )mowledga of t2ie farblaBr's involvanent with, 
and ocaygrsation by, Mm saller. Giwi the convenience and raaouroes that tha 
broker brings to the ■ i itijwii e origination proceee, this approach is far nora sensible 
and efficient than prohijsltlng t2ie reel estata farblaBr Croa counseling home buyer/ 
borrcMsrs en real estata financing. 

2. Pataltting Raal Estata BrblOBrs To Bs Fairly Ooaiseraatad Doea Nbt 

BmiMfli Mvmi f?titir1ng 

Many oonsuaars consult reel estata brbloBrs about nortgaga loan qptlona because the 
brokars hava axpertlee about a nuibar of different i w ir tijMj m piujiaas or possets 
conputarlzad loan infoaaatlon syataas to evaluate others. So long as brbloBrs 
disclo s e any ralationrtxip they hava in a aortgaga lender they racoeaand, no adverse 
steering can result. Siailarly, the farblaBr's disclosure, prior to a referral of 
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any oaaparaatian hm nay •am frcn a Icnctar, will elininata adverse steering. More- 
over, real estate brdcers, as professionals, are in business to sell hones. 
Assisting the borrower to obtain financing is only one of several servioes they 
provide to oonsunnate that sale. Success in the real estate bcblcerage business is 
dependent on satisfied custcmers and the reooanendations of an extensive network of 
real estate professionals. Sacrificing a borrcMer's interest in order to earn a 
fee from a lender is counterproductive since it is liJoely to i r re v o ca bly damage a 
broker's most i a por t ant asset — his or her (their) reputation with peers, custoners 
and clients. 

3. Permitting "BmBl Estate Brokers To Be Fairly Oaaprnmatai 

r^m r^ Tfffri t? CMffiltY qt*^) pnnhimt 

Real estate brokers, \A» counsel consumars about mortgage alternatives, prequalify 
borrowers and process loans for lenders, receive the sane, if not greater, training 
as other mortgage brokKs or loan officers. Ihe verification that lenders need to 
make based upon real estate brbkar'-generated information is no different than the 
verification of information generated by a loan officer. Acoordingly, the assertion 
that real estate broker participation in mortgage piugiams leads to qjality ocntrol 
prcblflis is unsupported by either fact or logic. 



Real estate brokers have ocrae to play an isportant role in the mortgage origination 
process and the provision of related servioes. RmI estate brokers offer the latest 
in electronic mortgage systaas and provide oonsuasrs %dth the eiqpertlse, infomatlan 
and convenlenoe they denand. As the FTC has observed, providing aonsuasrs with 
greater information and expertise, 113ce other fdcms of advertising and infomation 
dissendnation, actually lowers, not raises, prices for professlcnal goods and 
services. Accordingly, Oangrees and HUD sust act by placing the Interests of 
consumars first. Pnadtting real estate hrok etm to be fairly onnwnseterl for mort- 
gage brbloM»ge services will ensure that such services continue to be offered, 
thereby Increasing ccqpetition and ccnsumsr d»loe, and ultimately lowering origina- 
tion costs and i w ir tijaij e prices. Tim arguments to the contrary made by MBA are 
nerely an attflqpt to protect the turf of its mHbers and to eliminate real estate 
brdons as ccqpetltocB. Such argmants are urpersuasive and should be rejected. 
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JOHN H. CHAFEE 



COMMITTEE ON FINANCE 



Uniteil States Senate 



September 17, 1990 



WASHINGTON OFFICE: 

WMHiNGTON. DC 20510-3902 

(202)224-2921 

PROVIDENCE OFFiCE 

301 JOHN O PAtToat 

Fedc)i*l BcaoiNG 

KlNNIDY Pt*7A 

Proviocnce RI 02903 
(401)528-5294 

Toil fntt Number 

In RHOOt ((LAND 

1-80O-662-6IBB 



The Honorable Alfonse M. 
United States Senate 
Washington, D.C. 20510 

Dear Al: 



Thank you for scheduling a hearing in the Subcommittee on 
Housing and Urban Affairs on the implementation of the Real Estate 
Settlement Procedures Act f RESPA) . I appreciate your interest in 
this important matter. ^ 

In March of this year I joined with four other Senators in 
writing to Senator Riegle, the Chairman of the Banking Committee, 
to suggest that hearings be held to address the uncertainty 
surrounding the issue of referral fees. As you know, one of the 
purposes of RESPA was to prohibit the payment of fees by lending 
institutions to real estate agents for the referral of mortgage 
loan applications. In recent years, however, the Department of 
Housing and Urban Development has issued a number of position 
papers that seem to allow payment of referral fees. 

HUD's current interpretation of RESPA raises a number of 
concerns for both consumers and lenders. Since 1974, RESPA has 
protected consumers from excessive costs associated with buying a 
home. Homebuyers still need that protection today. At the same 
time, recent technological developments in the financial services 
industry have brought mortgage origination services into the modern 
age. I hope that this week's hearing will help both parties better 
understand the intent of RESPA and the implications of HUD's 
current treatment of the matter. 



issue. 



Again, I appreciate your willingness to examine this timely 



Sincerely, 



Johtv H. Chafee 
United States Senator 
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D&N Moftgage Corporation 
3331 West Big Beaver RoMl/Suiie 306 
fW V^H Troy. Michigan 48084-2804 

•^ -^ ^ Telephone 313-649-1919 

MORTGAGE 

^^°*^'*^^'^™^ October 1, 1990 Donald A. Mak»latesi 

Executive Vice President 



Mr. Edward M. Malan 

Senate Committee on Banking, Housing, 

& Urban Affairs 
Room SD 534, Dlrksen Senate Office 

Building 
Washington, D.C. 20510 



Roundtable Hearing on Real 
Estate Settlement Procedures 
Act (RESPA) of Wednesday, 
September 19, 1990 



Dear Mr. Malan: 

I sincerely appreciate the opportunity to send In my written comments 
because of our testimony having to be cut short. My comments will be 
on the widespread violation of one of the pure and Initial Intents of 
the Real Estate Settlement Procedures Act (RESPA) of 1974: elimina- 
tion of kickbacks or referral fees that tend to Increase unnecessarily 
the costs of certain settlement services. 

Having been In mortgage banking for 20 years, I witnessed first hand 
the pre-RESPA days where kickback was an everyday way of life. Rick 
back that especially preyed on the first time home buyer. 

In those days, without RESPA, competitive pricing, good service and 
reputation were all Immaterial. What mattered was: "How much can I 
get If I refer the buyer to you?" The consumer paid dearly. Accord- 
ingly, congress Initiated RESPA that resulted In total elimination of 
this wrongful practice. RESPA essentially put lending back on the 
free enterprise and competitive basis that It always should have been. 
Unfortunately, It lasted less than ten years. 

In the early 1980' s, a sixth circuit court ruling In Detroit, Michigan 
concluded that the making of a mortgage loan was not part of the 
settlement service. This action, along with Informal opinions Issued 
by the Department of Housing & Urban Development reopened the flood 
gates to allow "legal" kickbacks. 
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Mr. Edward M. Malan 

Page 2 

October 1, 1990 



The court ruling gave some lenders the freedom to return to the days 
of kickback. HUD's informal opinions opened cracks for lenders to 
find comfort in returning to origination methods by directing extra 
commissions or fees to people who already had a financial interest in 
the real estate transaction. The result was identical to the pre- 
RESPA days: extra fees in the transaction passed on to the uneducated 
consumer . 

Please allow me to discuss a few points so you may understand both 
sides of this issue: 

(1) What I am against is the illegal aspect of kickback and preying 
on the unsuspecting. I am not arguing in an attempt to eliminate 
the competition. 

(2) The entire issue is not solely that of Citicorp and its many im- 
itators. The kickback issue is also dynamically large in small 
lenders and small real estate companies across Michigan and this 
country where kickback fees are used to refer business for little 
or no work performed. In addition, lenders are refused access to 
those real estate offices where referrals are paid, thereby in- 
directly denying the home purchaser the ability to make a choice. 

(3) Some lenders feel they comply with the law by defining their fee 
as representing an amount equal to services performed. Accord- 
ingly, recipients of the fee, who are also receiving another fee 
in the transaction, justify the kickback by performing a small or 
nearly insignificant service. 

The result is truly the same. You have a conflict of interest 
with receiving more than one fee when representing both parties 
in a transaction; and the work performed is significant, and at 
best a very little value because qualifying/interviewing the 
buyer is directly related to as commission paid at the closing of 
the sale. 

(4) Computerized Loan Origination programs (CLO's) in and of them- 
selves alone are not a reason to charge extra fees to the con- 
sumer. Many CLO*s are used to disseminate rates and fees, on 
electronic "rate sheets". That, along with inputting a few cur- 
sory items is, again, not a reason to charge more fees. 
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Mr. Edward Malan 

Page 3 

October 1, 1990 



(5) Quality Is an extremely large Issue. Our Industry has quality 
control systems to comply with not only the numerous federal and 
state guidelines /act but also right and wrong. I sincerely ques- 
tion how anyone receiving another fee in the transaction can 
remain Impartial and thorough when Interviewing a home buyer to 
qualify for a mortgage. 

Violations continue, specifically in section 8 of RESPA, primarily be- 
cause HUD has not exercised the law against violators. The message 
being sent is: If no one is caught, it must be okay. 

I sincerely appreciate the opportunity to discuss my side of the 
issue. 



Sincerely, 

Donald A. Maiolatesi 
Executive Vice President 

DAM/dlv 
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